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AND 
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AND 
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AND 
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AND 
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AND 

BROADCASTING AUTHORITY OF ZIMBABWE 

THIRD RESPONDENT'S HEADS OF ARGUMENT 

PRECIS 

CASE NO: HC230/18 
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1ST RESPONDENT 

2"0 RESPONDENT 

3"0 RESPONDENT 

4'" RESPONDENT 

S'" RESPONDENT 

i. The relief sought against the 3'd respondent, as supported by the founding 

affidavit, cannot be granted considering the existence of the Zimbabwe Electoral 

Commission (Media Coverage of Elections) Regulations, 2008, (the regulations). 

ii. In terms of s157 (5) of the Constitution, after the calling of an election, no change 

to the Electoral Law or any other law relating to elections has effect for the 

purpose of that election. 

iii. Access to information under s62 of the Constitution must be sought in terms of 

the Access to Information and Protection of Privacy Act, [Cap 10:27]. (AIPPA). and 

DISTRIBUTED BY VERITAS 
e-mail: veritas@mango.zw; website: www.veritaszim.net 

Veritas makes every effort to ensure the provision of reliable information, 
but cannot take legal responsibility for information supplied.



where such information is not availed following a request in terms of the statute, 

a party must avail themselves of the remedies prescribed in terms of the statute. 

iv. Consequently, the applicants have established no violation of a right by the 3'd 

respondent; no irreparable harm, actual or reasonably apprehended,occasioned 

by the 3'd respondent and the applicants clearly haveeffective alternative 

remedies as provided in the regulations, in the AIPPA and the Administrative 

Justice Act Cap [10:28]. 

v. In view of the applicants' persistence with the relief sought against the 3'd 

respondent, the application ought to be dismissed with an order for costs on the 

scale as between attorney and client. 

PRELIMINARY 

1. Before dealing with the substantive submissions made on behalf of the 3'd 

respondent, it is necessary to put this matter, especially the filing of pleadings herein, 

in context. 

2. The applicants filed their founding papers with an indication on the application that 

the respondents had five (5) working days within which to file their opposing papers. 

3. A letter was simultaneously lodged with the Registrar requesting that the applicants 

be allowed to curtail the dies induciae from twelve {12) days to five (5) days. 

4. We are advised that the request was granted. 

5. The dies induciae had been twelve {12) days on account of the fact that all parties in 

this matter, including their legal practitioners, are all situated in /operate from Harare 



and as such the Rules of Court allowedan extra two (2) days for filing opposing papers, 

considering the distance to the Masvingo High Court Registry. 

6. Because the respondents had to file opposing papers in five (5) days and ensure that 

they are couriered to Masvingo in time for filing with the Registrar, the respondents 

had to reserve at least one out of the five (5) days for overnight courier and/or travel 

to Masvingo to issue the opposing papers. 

7. The respondents consequently had, at most, only four days to prepare their opposing 

papers in this matter,(and more than likely, in practice,only three (3) and a half days 

to prepare their opposing papers), if they were to meet courier deadlines to ensure 

arrival of papers on the fifth day in Masvingo. 

8. The opposing papers in this matter, which have been attacked by the applicants as 

presenting "scant detail", cannot be construed other than in this context. 

9. The applicants on the other hand, having received the respondents' opposing papers 

on the 81h of June 2018, only filed its answering affidavit on the 22"d of June 

2018,(which answering affidavit was thereafter served on the 3'd respondent's 

corresponding attorneys in Masvingo on the 27th of June 2018). 

10. The applicants thus took ten (10) working days to prepare and file its answering 

affidavit and a further three (3) working days to serve it on the 3'd respondents. 

11. Considering this sequence of filing of pleadings before this Honourable Court, the 

applicants thus had significantly more time to prepare their pleadings in this matter 

than the respondents did. 



SUBMISSIONS IN DETAIL 

12. The applicants approached this Honourable Court seeking the following relief against 

the 3rd respondent: 

"The Third Respond(!nt be and hereby is ordered to immediately 

make Regulations as prescribed by section 160G {2} of the Electoral 

Act to facilitate free and equitable access to public broadcasting 

services by all political parties and independent candidates and 

have such Regulations promulgated within three {3} weeks of the 

granting of this order. 

The third Respondent be and hereby is ordered to disclose precisely 

how it is going to monitor the news media during the election period 

in terms of section 160K of the Electoral Act, what criteria it will use 

to ensure that news reporting is fair and that the media in general, 

and the First and Second Respondents in particular, comply with 

their obligations under the Constitution and the law." 

13. This relief appears in paragraphs 7 and 8 ofthe draft order respectively. 

14. The basis of the relief sought against the 3rd respondent is spelt out by the applicants 

in their founding affidavit in various instances thus: 

'This is a court application for a mandatory interdict to compel the 

Respondents to comply with the provisions of the Constitution of 

Zimbabwe relating to freedom of the media and access to 

information and to respect the right to free and fair elections by 



complying with the electoral law. Specifically, the Applicants seek 

an order compelling ... the Third Respondent to make regulations as 

prescribed by section 160G{2) of the Electoral Act to facilitate that 

access ... The Applicants seek an order compelling the Third 

Respondent to disclose precisely how it is going to monitor the news 

media during the election period, what criteria it will use to ensure 

that news reporting is fair and that the public media in particular 

comply with their obligations under the Constitution ... " (Paragraph 

11 of the founding affidavit under the heading 'Nature of the 

Application') 

"Section 160G(2) goes on to provide the requirements thot 

Regulations made by the Third Respondent must follow. The Third 

Respondent has failed to make such Regulations ... " {Paragraph 26 

of the founding affidavit) 

"The Third Respondent has a duty to make the Regulations in order 

to give full effect to the provisions of section 160G of the Electoral 

Act and section 61{4} of the Constitution. I aver that its failure to do 

so is a violation of the Applicants' rights enshrined in section 61 and 

67 of the Constitution of Zimbabwe which must be rectified 

forthwith. Given the importance that the Regulations be properly 

drafted, I will pray for an order that the Third Respondent be given 

three weeks from the handing down of an order of this court to have 



the Regulations promulgated." (Paragraph 27 of the founding 

affidavit) 

"The Applicants have a right under section 62 of the Constitution to 

access to information which is required for the exercise of any right 

or in the interests of public accountability. Therefore, the Applicants 

have a right to information from the Third Respondent regarding 

how it intends to comply with section 160K of the Electoral Act." 

(Paragraph 30 of the founding affidavit) 

"Additionally, there is a well-grounded apprehension that the Third 

Respondent will not make the Regulations it is mandated to make 

by section 160G unless it is compelled to do so by an interdict ... The 

Third Respondent's failure to do (sic) publish Regulations will result 

in an injury to the Applicants, as the Jack of such Regulations will 

continue to be an obstacle to the Applicants receiving information 

about all political parties and candidates in order to make an 

informed political choice in the forthcoming elections." (Paragraph 

52 of the founding affidavit) 

15. The theme of the Applicants' cause of action against the 3'd respondent, therefore, is 

an absence of regulations under s160G of the Electoral Act and a failure to furnish 

information under the provisions of s62 of the Constitution, all in the context of a 

pressing urgency arising from the proclamation of the general election by the 

President of the Republic, necessitating urgent relief to avoid the draft order being a 

brutumfulmen, (see paragraph 55 of the founding affidavit). 



16. Two main questions must, therefore, be answered in relation to the case presented 

against the 3'd respondent, these are: 

Are there no regulations in place in terms of s160G of the Electoral 

Act? Allied to this is the question of what impact, if any, the 

provisions of s157(5) of the Constitution have on the relief sought 

under paragraph 7 of the applicants' draft order? 

Do the applicants have an entitlement to seek access to information 

in terms of s62 of the Constitution without recourse to the 

provisions of the AIPPA? 

Are there no Regulations in terms of s160G of the Electoral Act, [Cap 2:13]? 

17. In terms of s10 of the Sixth Schedule to the Constitution, the following is provided: 

"Subject to this Schedule, all existing Jaws continue in force but 

must be construed in conformity with this Constitution." 

18. It is settled that the Electoral Law applicable in Zimbabwe is to be found in the 

Electoral Act, [Cap 2:13], and any regulations made thereunder. A perusal of the said 

Electoral Act, under Part XXIB thereof, shows an endorsement in the statute that Part 

XXIB (sections 160E-160H) was inserted into the Act by Act 3 of 2012. 

19. Act 3 of 2012 was the legislative measure by which the Zimbabwe Electoral 

Commission Act, [Cap 2:12], was repealed and a substantial number of its provisions 

imported into the Electoral Act. 



20. Section 44 of Act 3 of 2012, under the heading 'Repeal of Cap 2:12 and Savings',enacts 

the following provisions: 

"{1} Subject to subsection {2), the Zimbabwe Electoral Commission Act 

[Chapter 2:12] {No. 22 of 2004} is repealed. 

(2) Notwithstanding subsection (1)-

(a) all statutory instruments made under the Zimbabwe Electoral 

commission Act [Chapter 2:12] that were in force immediately 

before the commencement of this Act shall continue in force 

thereafter until repealed or replaced under section 192 ... " 

21. One such statutory instrument, made under the Zimbabwe Electoral Commission Act 

and in force immediately before the commencement of Act 3 of 2012, is the 

Zimbabwe Electoral Commission (Media Coverage of Elections) Regulations, 2008. 

22. The Legislature, in the same act of enacting s160G of the Electoral Act, and conversant 

of the provisions of s160G, also preserved the operation of the Zimbabwe Electoral 

Commission (Media Coverage of Elections) Regulations, 2008. These regulations are 

thus part of the current Electoral Law applicable to the conduct of elections by the 3'd 

respondent. 

23. No other provision of the Electoral Act mandates that the 3rd respondent make 

regulations dealing with media coverage in an election period save for s160G.The 

saved regulations are thus presumed at law to find their parentage in/ deemed to 

relateto the provisions of s160G of the Electoral Act and unless they are declared ultra 

vires the enabling statute and/or ultra vires the Constitution, (which relief is neither 



pleaded nor prayed for by the applicants), they remain a valid compliance by the 3'd 

respondent with the provisions of s160G of the Electoral Act. 

24. The answer to the question of whether there are regulations in existence that speak 

to the provisions of s160G of the Electoral Act, therefore,must be in the affirmative. 

25. Once that question is answered affirmatively, which it is submitted is the only answer 

returnable in the circumstances, the cause of action giving rise to the relief sought 

against the 3'd respondent in paragraph 7 of the draft order, must fall away and the 

said relief cannot, in the circumstances, be granted. 

26. The applicants' caseviz. the promulgation of regulations in terms of s160G, (as it 

appears in their founding affidavit, as illustrated by the various excerpts from that 

founding affidavit quoted herein above),, rested on the averment that there are no 

regulations in existence speaking to s160G and that this constitutes non-compliance 

by the 3m respondent with the provisions of s160G of the Electoral Act and that no 

such compliance was likely to take place before the polling day for the 2018 general 

election. 

27. The applicants' case does not, as they attempt to averand frame it in their answering 

affidavit, rest on a contention of an allegedly defective or deficient compliance with 

the provisions of s160G of the Electoral Act. But for the 3'd respondent's opposing 

papers, the existence of the Zimbabwe Electoral Commission (Media Coverage of 

Elections) Regulations, 2008, would most likely never have come to the attention of 

the applicants herein. 



28. These regulations and their content were thus never in the contemplation of the 

applicants when they formulated their cause of action and prepared their founding 

papers. To subsequently seek to reframe their case, in their answering affidavit, by 

insisting that the 3rd respondent be directed to promulgate regulations in terms of 

s160G of the Electoral Act, not on the original premise that no regulations are in 

existence but on the new premise that the existing regulations are inadequate, is not 

permissibleas the applicants seek, with respect, to make their case as they go.A case 

cannot be made out in an answering affidavit.An applicant stands or falls by the 

founding papers. 

29. A clear illustration of this attempt to reframe the cause of action against the 3rd 

respondent appears in paragraph 15.2 of the answering affidavit. The averment is 

made thus: 

"The application was made necessary by the 3rd respondent's 

failure to ensure that the 2008 Regulations were updated to 

ensure their adequacy and alignment with the amended 

Sections of the Electoral Act ... " 

30. If the necessity of the application stems from an alleged failure by the 3rd respondent 

to update the 2008 regulations then surely, with respect, there would have been some 

mention in the founding papers of the existence and inadequacies of the 2008 

regulations. The founding affidavit is silent on both issues. 

31. The reframe also appears in paragraph 15.1 of the answering affidavit wherein it is 

deposed as follows: 



'The failure to align the amendments to the Regulations in 

effect means that there are no Regulations that seek to comply 

with the Electoral Act as amended." 

32. In the matters of PORT NOLLOTH MUNICIPAL/TYv XHALISA AND OTHERS; LUWALALA 

AND OTHERS v PORT NOLLOTH MUNICIPALITY 1991 (3) SA 98 (C), the court, relating 

to causes of action in motion proceedings, found thus: 

"An applicant in motion proceedings is bound, to justify his claims, to 

make his case in his founding affidavit. Thus in Shakot Investments 

(Pty) Ltd v Town Council of the Borough of Stanger 1976 (2) SA 701 (D) 

Miller J said (at 704 F-G) 

'In proceedings by way of motion the party seeking relief 

ought in his founding affidavit to disclose such facts as would, 

if true, justify the relief sought and which would, at the same 

time, sufficiently inform the other party of the case he was 

required to meet.' 

... A case is not made out by an applicant in motion proceedings by way 

of allegations in an annexure to the founding affidavit to which the 

attention of the respondent(s) has not been specifically directed, any 

more than it can be made out in the applicant's replying affidavit(s)." 

(Emphasis added) 



33. This Honourable Court, in the case of MOBIL OIL ZIMBABWE (PVT} LTD v TRAVEL 

FORUM (PVT} LTD 1990 {1} ZLR 67 {H), came to the following conclusion in respect of 

establishment of a cause of action in motion proceedings; 

"It is a well-established general rule of practice that new matter 

should not be permitted to be raised in an answering affidavit: 

the cause of action must be fully set out in the founding 

affidavit. This has been the settled practice of our courts at 

least since the matter was adverted to in Coffee, Tea and 

Chocolate Co Ltd v Cape Trading Co 1930 CPD 81 at 82. As 

remarked by Samatta 1, however, in Mitton v Alcock NO &Ors 

HH-21-87, at p7 of the cyc/ostyled judgment: 'It is, like other 

procedural rules, subject to the overriding discretion of the 

Court.' In the exercise of such discretion, the court would, 

obviously, only sanction a departure from the general rule on 

good cause shown. The applicant here has given no cause or 

reason for failing to include, in its affidavit supporting the notice 

of motion, the true basis of its action against the respondent. .. " 

{Emphasis added}p70 

34. No basis has been set out by the applicants for failing to include as part of their cause 

of action in the founding papers, an attack on the existing regulations. Indeed, no 

mention at all is made of the existing regulations in the founding papers. The rule that 

an applicant stands or falls by their founding papers must, therefore, be strictly 

applied in this matter. 



35. In the final analysis, it is apparent that regulations in terms of s160G of the Electoral 

Act do in fact exist. The need for the relief sought in paragraph 7 of the draft order, 

thus, falls away as the 3'd respondent has not breached the law in any respect and 

ought, therefore, not to be ordered/ directed as prayed for in paragraph 7 of the draft 

order. 

36. To grant relief in terms of paragraph 7 of the draft order, in the present circumstances, 

would be to sanction an undue interference with the 3'd respondent's independence 

as guaranteed under s235 of the Constitution as read with s4B and s10A of the 

Electoral Act. 

In view of s157(5) of the Constitution, can the relief sought under paragraph 7 of the draft 

order be granted at this stage of the electoral process? 

37. The applicants' application was filed after the promulgation of the Proclamation 

calling for the 2018 general elections by the President of the Republic. This is 

acknowledged in paragraph 55 of the founding affidavit under the heading 'Urgency'. 

38. The need for speedy hearing and determination of the application, stated in that 

paragraph, is premised by the applicants on a desire to have the relief sought 

applicable for purposes of the 2018 general elections. The applicants in fact aver, in 

paragraph 55 of the founding affidavit, that if the relief is not granted speedily in 

relation to the 2018 general election, it will be rendered academic. 



39. With that in mind, the applicants ought, in the preparation of their case and the 

formulation of the relief sought against the 3rd respondent under paragraph 7 of the 

draft order, adverted to the provisions of s157 (5) of the Constitution. Section 157 (5) 

provides that: 

"After an election has been co/led, no change to the Electoral Law or 

any ather Jaw relating to elections has effect for the purpose of that 

election." 

40. The applicants want the court to direct the 3'd respondent to promulgate regulations 

in terms of s160G of the Electoral Act. They want such promulgation to occur in 

sufficient time to meet the 2018 general election, at the time of filing the application 

they opined that a three-week period from the date of the granting of the order 

sought would suffice. 

41. The promulgation of any regulations by the 3'd respondent, after the Proclamation 

calling for the 2018 general election has been issued, constitutes a change to the 

Electorallaw,which change cannot have effect in the 2018 general election. 

42. The relief sought under paragraph 7 of the draft order is, therefore, not tenable on 

the additional ground of the constitutional prohibition of changes to the Electoral law 

after the calling of an election. The applicants ought to have been alive to this from 

the outset. Their insistence on the relief sought against the 3rd respondent in this 

respect is, therefore, improper and the said relief cannot be granted by this 

Honourable Court. 



Access to information under section 62 of the Constitution 

43. The applicants pray, in terms of paragraph 8 of their draft order, for an order directing 

the 3rd respondent to make disclosures of information specified therein. The basis for 

this order is as appears in the excerpts from the founding affidavit, quoted herein 

above. Suffice to say that the premise of the order is the entitlement to information 

in terms of s62 of the Constitution. 

44. Section 62, much like many of the rights in Chapter 4 of the Constitution, is, however, 

not a self-executing provision i.e. it does not have, inherent within itself, the provisions 

or mechanisms for its enforcement/ realisation. This is evidenced by the provisions of 

s62(4), which are to the following effect: 

"Legislation must be enacted to give effect to this right, but may 

restrict access to information in the interests of defence, public 

security or professional confidentiality, to the extent that the 

restriction is fair, reasonable and justifiable in a democratic 

society based on openness, justice, human dignity, equality and 

freedom." 

45. Appropriate legislation is thus, the key by which the rights provided for under s62 of 

the Constitution are given effect/ enjoyed/ exercised. The relevant statute is the 

Access to Information and Protection of Privacy Act, [Cap 10:27].A party cannot, 

therefore, circumvent the provisions of the AIPPA when asserting a right to access 

information from a public body or in this instance from the 3'd respondent. 



46. This approach found favour with the Constitutional Court in the matter ofCUTHBERT 

TAPUWANASHE CHAHWIRA & 13 ORS v MINISTER OF JUSTICE LEGAL AND 

PARLIAMENTARY AFFAIRS & 2 ORS CCZ 3/17 wherein the court made the following 

finding: 

')Is we have already seen, in the normal run of things courts are 

generally loathe to determine a constitutional issue in the face 

of alternative remedies. In that event they would rather skirt 

and avoid the constitutional issue and resort to the available 

alternative remedies. This has given birth to the doctrine of 

ripeness and constitutional avoidance ably expounded by 

EBRAHIM JA in Sports and Recreation Commission v Sagittarius 

Wrestling Club and Anor 2001 (2} ZLR 501 (S) at p 505 G where 

the learned judge had this to say: 

"There is also merit in Mr Nherere's submission that this case 

should never have been considered as a constitutional one at all. 

Courts will not normally consider a constitutional question 

unless the existence of a remedy depends on it; if a remedy is 

available to an applicant under some other legislative 

provision or on some other basis, whether legal or factual, a 

court will usually decline to determine whether there has 

been, in addition, a breach of the Declaration of rights." (See 

also Zantsi v Council of State, Ciskei &Drs 1995 (4) SA 615 (CC}. 



The doctrine of ripeness and constitutional avoidance gives 

credence to the concept that the Constitution does not operate 

in o vacuum or isolation. It has to be interpreted and applied 

in conjunction with applicable subsidiary legislation together 

with other available legal remedies. Where there are 

alternative remedies the preferred route is to apply such 

remedies before resorting to the Constitution. That 

conceptualisation of the Jaw as previously stated finds 

recognition in the leading case of Catholic Commission of Justice 

and Peace in Zimbabwe (supra) heavily relied upon by the 

applicants. In that case the applicants waited until they had 

exhausted their alternative remedies before approaching the 

Constitutional Court for relief." (Emphasis added) Pg 9-10 

Cyclostyled judgment. 

47. It is common cause that the applicants did not direct a request for information to the 

3'd respondent in terms of the AIPPA. The premise of the relief sought under 

paragraph 8 of the draft order, therefore, is incorrect.The applicants ought to have 

proceeded in terms of Part II of the AIPPA and if the information they requested was 

not made available, they would have had occasion to make use of the remedies that 

are provided for in terms of the AIPPA. 



48. Further, because the applicants case was premised on a belief that there were no 

regulations in existence in terms of s160G of the Electoral Act, the existence of such 

regulations also has a bearing on the relief sought in paragraph 8 of the draft order. 

49. Much of the procedure and parameters for the monitoring of the media during an 

election period is outlined in those regulations which, being part of the statute law of 

the Republic, are already a matter of public record and need no order of the court to 

place them in the public domain. The specific provisions of those regulations have 

been adverted to in the 3'd respondent's opposing affidavit and will be adverted to 

hereunder in summary: 

a. Section 4(1) of the regulations directs public broadcasters to afford contesting 

parties and/or candidates equal opportunities for broadcasting of election 

material; the very issue that the applicants contend ought to be provided for 

in regulations. 

b. Section 5(1) public broadcasters are directed as to the sequencing of election 

programming such that one election programme does not follow immediately 

upon another. 

c. Section 5(2) directs that public broadcasters transmit election programmes 

during prime time. 

d. Section 5(3) directs public broadcasters not to broadcast any election 

programmes that incite violence or advocate hatred based on race, ethnicity, 



gender, religion or political conviction or any material that incites people to 

cause harm. 

e. Section 5(4) of the regulations directs public broadcasters to give the 3'd 

respondent their broadcast schedules for election programmes and recording 

dates for all pre-recorded election programmes. Such schedules are to be 

provided within seven (7) days after nomination day i.e. seven days after the 

141h of June 2018. This part of the regulations has already been activated by 

the 3'd respondent as evidenced by annexure 'C' to the 3'd respondent's 

opposing papers.Again, this section of the regulations goes a long way to dispel 

the impression that was sought to be portrayed by the applicants in their 

answering affidavit that nothing is being done by any of the respondents to 

meet the requirements of the law. Clearly when all respondents had to file 

their opposing papers on the 81h of June 2018, the nomination court had not 

yet sat thus the timeline for provision of broadcast schedules under the 

regulations was yet to lapse. Further, the provision of the broadcast schedules 

facilitates the monitoring by the 3'd respondent to determine whether the 

requisites of the regulations e.g. under ss4 and 5 ofthe regulations, are being 

followed. 

50. When one considers the provisions of sections 4 and 5 of the regulations, and 

juxtaposes them to the requisites of s160G, it is difficult to see, with respect, how the 

applicants allege that the requisites of that section are not covered by the 2008 

regulations. Consider: 



Section 160G(2)(a) is covered by s4 of the regulations; 

Section 160G(2)(b) is covered by s5(2) and 5(5) of the regulations; 

Section 160G(2)(c) is covered by the simple fact that Zimbabwe has 

one public broadcaster which transmits one television signal and 

four radio signals across the country; 

Section 160G(2)(d) is covered by s4(1) of the regulations; and 

Section 160G(2)(e) is covered by s4(1), s4(2), s5(2), s6(1), s6(2), 

s6( 6) of the regulations. 

51. There is a direct correlation between the regulations and the provisions of s160G of 

the Electoral Act as to disprove the contention that the 2008 regulations are not 

adequate to the needs of supervising and monitoring media coverage during an 

election.Remedies for breaches of the regulations are afforded under s10 of the 

regulations and criminal penalties are prescribed under s11 of the regulations. 

52. Further, if the applicants' issue is a question of alleged bias by the 1'1 and 2nd 

respondents and the correlative contention, (incorrect as it is), that the 3rd 

respondent's failure to make regulations under s160G of the Electoral Act has 

precipitated this bias, then an additional remedy has been identified by the 

Constitutional Court in the matter of FUNGAl JESSIE MAJOME v ZIMBABWE 

BORADCASTING CORPORATION & 2 ORS CCZ 14/16, wherein the court stated that 

where political bias in broadcasting is complained of, it was open to an aggrieved party 



to seek review of such conduct under the Administrative Justice Act [Cap 10:28] and 

that in such circumstances, where a remedy exists in a law of general application, no 

constitutional issue properly arises. 

53. In the result, therefore, the applicants cannot seek to vindicate rights in terms of s62 

of the Constitution without recourse, in the first instance, to the statutory remedies 

that are available to them in the AIPPA, the Zimbabwe Electoral Commission (Media 

Coverage of Elections) Regulations, 2008 and the Administrative Justice Act. 

54. The relief sought under paragraph 8 of the draft order cannot, therefore, be granted. 

The requirements of an interdict 

55. It is respectfully submitted that the requirements for an interdict have not been 

satisfied by the applicants viz. the relief they seek against the 3rd respondent.This 

arises from the fact that regulations are in place in terms of s160G of the Electoral Act. 

Those regulations are congruent with the provisions of s160G of the Electoral Act. 

Those regulations are being applied by the 3rd respondent in the discharge of its 

mandate viz. media coverage in an election period. Such mandate includes the 

monitoring function prescribed under s160K of the Electoral Act. It has further been 

shown that the 4th and s•h respondents have been engaged in terms of s160K of the 

Electoral Act and are assisting the 3'd respondent to discharge its mandate. Further it 

has been illustrated that the applicants are possessed of several effective statutory 

remedies which they have elected to unduly ignore. 

56. There thus, is no apprehension, reasonable or otherwise, of harm being occasioned 

upon the applicants by the 3rd respondent. There are effective alternative remedies 



60. Dealing with the issue of costs, the Supreme Court found, in APOTEX INCORPORATED 

v SURGIMED (PVT) LTD 2002 (2) ZLR 612 {S), that; 

"The above points were, therefore, not proper points to base an 

appeal on. The court made clear several other reasons for dismissing 

the application. In view of the above I agree that this was an abuse of 

court process and I therefore order as follows: 

The appellant is ordered to pay costs on a legal practitioner and client 

scale." (Emphasis added) Pg616F-G 

61. Similarly, the basis of the applicants' case against the 3rd respondent was not a proper 

basis and thus constituted an abuse of court process, especially the insistence on the 

relief prayed for against the 3'd respondent, after being made aware of the existence 

of the Zimbabwe Electoral Commission (Media Coverage of Elections) Regulations, 

2008.This warrants an order for costs on the higher scale. 

WHEREFORE the 3'd respondent persists with its prayer that the application, as it relates to 

the 3'd respondent, be dismissed with costs on the scale of attorney and client. 

DATED AT HARARE THIS 17TH DAY OF JULY 2018. 1 
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