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IN THE HIGH COURT OF ZIMBABWE            CASE NO. HC           /18 

HELD AT MASVINGO      X REF: HC 263/18 

In the matter between:  

 

AMALGAMATED RURAL TEACHERS   1st APPLICANT 

UNION OF ZIMBABWE              

 

OBERT MASARAURE      2nd APPLICANT 

 

And  

 

ZIMBABWE AFRICAN NATIONAL UNION  

PATRIOTIC FRONT               1st RESPONDENT 

 

MINISTER OF PRIMARY AND SECONDARY 

EDUCATION       2nd RESPONDENT 

 

 

URGENT CHAMBER APPLICATION 

FOR LEAVE TO EXECUTE PENDING APPEAL 

___________________________________________________________ 

 

TAKE NOTICE THAT an URGENT CHAMBER APPLICATION is hereby 
made for an Order in terms of the Draft Order annexed to this Application 
on the grounds that: 
 

1. The constitutional rights of the Applicants and all those on whose 
behalf they bring this application, including the rights of minor 
children, are under imminent threat as a direct result of the appeal by 
the First Respondent against the order of this Honourable Court in 
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Case No. HC 263/18 which suspends the operation of that order and 
strips children and teachers of the protection granted to them by this 
court leaving them vulnerable to political exploitation by the 
Respondents. 

 
2. In HC 263/18, the Court granted interim relief to the Applicants 

interdicting and restraining the First Respondent from doing any of 
the following activities: 

a. Asking, encouraging or forcing children at schools to attend its 
political rallies or causing the closure of schools for its political 
rallies; 

b. Compelling teachers to attend its political rallies, wear party 
regalia, prepare performances for school children to deliver at 
political rallies, or making financial contributions towards rallies; 

c. Using school property including school premises, buses and 
furniture for its political rallies. 

Additionally, Second Respondent, who abided by the court’s decision, 
was interdicted and restrained from assisting the First Respondent to 
do any of the restrained activities. 

 
3. The Applicants aver that if leave to execute is not granted there is a 

high likelihood that irreparable harm will result as the Respondents 
will likely continue to engage in the restrained activities outlined 
above. The evidence provided to the court in this application will 
clearly show that since the filing of the appeal both the First and 
Second Respondents have on multiple occasions (notably on the 6th 
and 7th of July 2018) perpetrated violations of the rights which were 
protected by the interim order including: forcing children and teachers 
to attend political rallies, closing down schools for political rallies, 
using school premise for political rallies, using school buses for 
political rallies. This continuous violation of rights amounts to 
irreparable harm in terms of our law. Additionally, there was a 
shocking incident of violence at a rally of the First Respondent on 7th 
July 2018 in Bindura which further raises fears of irreparable physical 
and psychological harm to children and teachers if they continue to 
be forced to attend the First Respondent’s rallies. 

 
4. If leave to execute is granted the Respondents will not suffer any 

prejudice. The First Respondent claims it is not doing the restrained 
conduct and therefore it cannot suggest that it would be prejudiced if 
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the High Court order continued to be in operation until the Supreme 
Court appeal is heard. Any other possible prejudice to it is not a legally 
protected interest and is certainly not irreparable. The Second 
Respondent abided by the court’s decision and has not appealed the 
order and therefore cannot claim prejudice. 

 
5. The First Respondent’s prospects of success on appeal are extremely 

weak. The First Respondent’s grounds of appeal are vague and 
based upon frivolous and baseless criticisms of the judgment of this 
Honourable Court. The appeal seems to have been brought not with 
the bona fide intention of overturning the judgment of this Honourable 
Court but in order to suspend its operation so that it can continue to 
do the restrained activities for the remainder of the election campaign 
period. 

 
6. The balance of convenience clearly favours the Applicants. On the 

one hand, there is the risk of irreparable harm to minor children whose 
interests must always be paramount in any matter that concerns them 
if leave to execute is refused. On the other hand, there is no prejudice 
whatsoever to the Respondents if leave to execute is granted, or at 
most, the reputation of a political party which in any event would be 
better protected by abiding by the court’s ruling and ceasing to violate 
the rights of children, teachers and parents. 

 
FURTHER TAKE NOTICE THAT the Founding Affidavit of OBERT 
MASARAURE as well as Supporting Affidavits and other relevant 
accompanying documents will be used in support of the Application. 

FURTHER TAKE NOTICE THAT if you intend to oppose this application 
you will have to file a Notice of Opposition in Form No. 29A, together with 
one or more opposing affidavits, with the Registrar of the High Court at 
Masvingo within                         [time to be determined by the court] after 
the date on which this notice was served upon you. You will also have to 
serve a copy of the Notice of Opposition and affidavit/s on the applicant at 
the address for service specified below. Your affidavits may have annexed 
to the documents verifying the facts set out in the affidavits. If you do not 
file an opposing affidavit within the period specified above, this application 
will be set down for hearing in the High Court at Masvingo without further 
notice to you and will be dealt with as an unopposed application. 
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DATED AT HARARE THIS ………. DAY OF JULY 2018 

 
  
                                                                 ____________________ 

MTETWA & NYAMBIRAI 
Applicants’ Legal Practitioners 

       c/o Matutu & Mureri 
       FBC Building 
       179 Robertson Street 
       MASVINGO [BTM/DC] 
  
TO:  THE REGISTRAR 
  High Court of Zimbabwe  
  MASVINGO  
 
AND 
TO: MUSHANGWE AND COMPANY 

1st Respondent’s Legal Practitioners 
c/o Muzenda & Partners 
Suite 4 Yousher House, 80 Hughes St 
MASHVINGO [Mr Muzenda] 

 
AND 
TO:  MINISTER OF PRIMARY AND SECONDARY EDUCATION 
 2nd Respondent 
 C/O Civil Division  
 Attorney-General’s Office 
 MASVINGO [Mr. Undenge] 
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IN THE HIGH COURT OF ZIMBABWE            CASE NO. HC           /18 

HELD AT MASVINGO      X REF: HC 263/18 

In the matter between:  

 

AMALGAMATED RURAL TEACHERS   1st APPLICANT 

UNION OF ZIMBABWE              

 

OBERT MASARAURE      2nd APPLICANT 

 

And  

 

ZIMBABWE AFRICAN NATIONAL UNION  

PATRIOTIC FRONT               1st RESPONDENT 

 

MINISTER OF PRIMARY AND SECONDARY 

EDUCATION       2nd RESPONDENT 

 

____________________________________________________________________________________________ 

 

CERTIFICATE OF URGENCY 

 

  

 

I, MARTIN MURERI, a duly registered legal practitioner and practising as 
such in Masvingo in the firm of MATUTU AND MURERI do hereby certify 
as follows: 

1. I have read the Applicants’ Founding Affidavit and am satisfied that 

the matters are deserving of urgent attention in that: 
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a. There is imminent danger to the rights of Applicants’ and those 

they represent including school children and teachers. I note in 

particular threats to the right not to be compelled to attend 

political gatherings, the right to education, the right to property, 

and the right of all children for their best interests to be 

paramount in all matters concerning them. These rights are 

clearly under imminent threat as demonstrated by the series of 

violations of these rights by the Respondents over the past few 

days, including: 

i. The education of children at Mapfungautsi Primary 

School in Gokwe being disrupted by the use of their 

school for a political rally during school hours on 6th July 

2018 and their forced attendance at that rally; 

ii. The use of school buses for rallies in Gokwe, Chivhu and 

Bindura on 6th and 7th July as well as the use of school 

premises at the Gokwe and Chivhu rallies; 

iii. The compelling of teachers to attend a political rally in 

Chivhu through a government official falsely telling them 

that they were required to attend the meeting to meet the 

President; 

b. I am also convinced that irreparable harm could be result if this 

matter is not heard on an urgent basis. The disruption to 

children’s education for the sake of political rallies—particularly 

at a time which children are writing end-of-term examinations 

could have a long term detrimental effect on children’s 

educational development. Additionally, the instance of shocking 

acts of violence at a political rally in Bindura on 7th July 2018 

raise serious concerns that both children and teachers could be 

exposed to irreparable physical and psychological harm if they 

continue to be forced to attend rallies. 

c. In my view, the Applicants acted with the swiftness expected of 

an urgent matter. The need to act arose as soon as the 

Applicants became aware that the First Respondent had filed 

an appeal thus suspending the protection granted by the High 

Court order and was compounded by the violations by the 
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Respondents on the 6th and 7th of July 2018, each of which 

create a new cause of action.   

d. This is a matter of great public importance as it directly affects 

the rights of children and is precisely the type of case that the 

courts typically deem as worthy of being heard on an urgent 

basis. It seems to me that the imminent threat to the violation of 

the Applicants’ rights can only be addressed if the matter is 

heard urgently. 

2. In all of these circumstances, it is my professional view that this matter 

is deserving of urgent relief. 

 
DATED AT MASVINGO THIS ………. DAY OF JULY 2018.  
 
 

                                            Signed ……………………………………… 
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IN THE HIGH COURT OF ZIMBABWE            CASE NO. HC           /18 

HELD AT MASVINGO      X REF: HC 263/18 

In the matter between:  

 

AMALGAMATED RURAL TEACHERS   1st APPLICANT 

UNION OF ZIMBABWE              

 

OBERT MASARAURE      2nd APPLICANT 

 

And  

 

ZIMBABWE AFRICAN NATIONAL UNION  

PATRIOTIC FRONT               1st RESPONDENT 

 

MINISTER OF PRIMARY AND SECONDARY 

EDUCATION       2nd RESPONDENT 

 

____________________________________________________________________________________________ 

FOUNDING AFFIDAVIT OF OBERT MASARAURE 

  

 

I, OBERT MASARAURE, hereby make oath and state the following: 

 

1. The facts which I state in this affidavit are within my personal 

knowledge and are true and correct, to the best of my recollection. 

Where I make averments on the law, I do so on the advice of my legal 

practitioners, which advice I embrace. 
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PARTIES 

 

2. I am the Second Applicant in this matter.  I am a male major, a citizen 

of Zimbabwe and a registered voter.  I am also a teacher and the 

current President of the First Applicant.  I depose to this affidavit on 

my own behalf and on behalf of the First Applicant. I confirm that I 

have the authority to depose this affidavit on behalf of the First 

Applicant. 

 

3. The First Applicant is the AMALGAMATED RURAL TEACHERS 

UNION OF ZIMBABWE, a registered trade union and a body 

corporate capable of suing and being sued in its own name. The First 

Applicant is recognized as an association or organization in terms of 

section 4(5) of the Public Service (Formation and Recognision of 

Associations or Organisations) Regulations, 1998 in respect of rural 

primary and secondary teachers employed by the Government of 

Zimbabwe. 

 

4. The address for service for the Applicants in this matter is care of my 

legal practitioners MTETWA & NYAMBIRAI LEGAL 

PRACTITIONERS, c/o Matatu & Mureri, FBC Building, 179 

Robertson Street, Masvingo.  

 

5. The First Respondent is the ZIMBABWE AFRICAN NATIONAL 

UNION PATRIOTIC FRONT, a political party registered in Zimbabwe 

and a body corporate capable of suing and being sued in its own 
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name. Its address for service is care of its legal practitioners of 

record. 

 

6. The Second Respondent is the MINISTER OF PRIMARY AND 

SECONDARY EDUCATION, in his official capacity, as the 

representative of the Ministry which administers and controls 

Government schools and as the person responsible for the 

implementation of the Education Act and the power to make 

regulations in terms of that Act. His address for service is care of the 

Civil Division of the Attorney-General’s office in Masvingo. 

 

NATURE OF THE APPLICATION 

 

7. This is an urgent chamber application for leave to execute pending 

appeal. The First Respondent filed a Notice of Appeal against the 

provisional order of this Honourable Court in Case No. HC 263/18 

(see attached as Annexure “A”). The effect of that appeal is to 

suspend the operation of the provisional order. The provisional order 

granted the following interim relief restraining the First Respondent 

from:  

 

7.1. asking, encouraging or forcing children at schools to attend 

or participate in political rallies or activities or causing the 

closure of schools during any of its political rallies or 

activities;  
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7.2. compelling teachers to attend political rallies, wear party 

regalia, prepare performances for children to deliver at 

rallies, or to make contributions towards rallies whether in 

cash or kind;  

 

7.3. using school property including school premises, buses, 

furniture, classrooms or any other property that belongs to 

the school, the Government or School Development 

Associations for any political rally or any other political 

purpose. 

 

8. Additionally, the provisional order granted an interim interdict 

restraining the Second Respondent from assisting the First 

Respondent to do any of the restrained activities. 

 

9. Therefore, this urgent chamber application seeks an order from this 

court granting leave to carry the provisional order into execution 

notwithstanding the First Respondent’s noting of the appeal. The 

effect of such an order would be that the Applicants and all those one 

whose behalf they bring this application will be granted the protection 

of the interim relief until such time as the appeal is determined by the 

Supreme Court. 
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FACTUAL BACKGROUND 

 

10. Following a series of incidents in which the conduct complained of 

occurred at rallies of the First Respondent (outlined in paragraph 18 

below), the Applicants filed an urgent chamber application on the 19th 

of June 2018 under Case No. HC 263/18 seeking an interim interdict 

against the Respondents to restrain them from doing the impugned 

conduct. The matter was set down for a hearing in chambers before 

the learned judge Mafusire J on 25th June 2018. 

 

11. Prior to the hearing of the HC 263/18, the First Respondent held a 

rally in Bulawayo for which school buses were commandeered to take 

supporters to the rally. An explosion at the rally, which investigations 

suggest was caused by a grenade, injured at least 41 people 

including a 14-year old child and resulted in the death of at least two 

people.  

 
12. At the first hearing of HC 263/18 on 25th June 2018, the First 

Respondent did not show up for the hearing and the Second 

Respondent’s legal representative said that he had not yet received 

full instructions. The matter was postponed to 28th June 2018.  

 
13. In the period between the first and second hearings, the First 

Respondent engaged in the impugned conduct again. On 27th June 

2018, school children were taken out of school to attend a ZANU PF 

rally at Mataga Growth Point in Mberengwa which was addressed by 

the Vice President Constantino Chiwenga.  
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13.1 Photographs posted on the social media platform Twitter at 

11:01 on 27th June 2018 by the official page of the state-

owned newspaper The Chronicle (@ChronicleZim) show 

school children at the rally in school uniform during school 

hours. See screenshots of the post and photographs 

attached hereto marked Annexure “B1,” “B2,” “B3” and 

“A4”.  Additional photographs of school children at the rally, 

draped in ZANU PF regalia over their school uniforms which 

are attached hereto as Annexure “C1” and “C2”. These 

photographs were taken by a person at the rally who 

declined to be named for fear of victimization. 

 
14. At the hearing of the matter on 28th June 2018, the Second 

Respondent chose to abide by the decision of the court but the 

application was vigorously opposed by the First Respondent. After 

hearing submissions from counsel, the learned judge handed down 

an oral judgment ex tempore granting an interim interdict in favour of 

the Applicants.  

 
15. The court order was welcomed by the United Nations which issued 

the following statement on 3rd July 2018 which is attached hereto as 

Annexure “D”:  

 
“The UN welcomes the High Court decision to protect children 

from being forced to attend political rallies. 

 

The ruling from Zimbabwe’s High Court, announced on 28 

June 2018, states that school children must not be forced to 
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attend political rallies and that political parties must not be 

allowed to use school equipment, including vehicles for 

political interests. 

 

This is in line with the Convention on the Rights of the Child, 

that the best interests of the child must be the paramount 

consideration in every situation, and at all times. 

 

The UN emphasizes schools must be havens of safety and 

children must continue to have uninterrupted access to basic 

social services.”  (emphasis added) 

 
16. The next day, on 4th July 2018, the First Respondent filed a notice 

of appeal against the order. The Applicants were served with the 

notice of appeal at 15:15 on 5th July 2018.  

 

17. Almost immediately after filing its notice of appeal the Respondents 

began perpetrating the same violations that the High Court order 

protected against: 

 

17.1 On 5th July 2018, members of the First Respondent including 

its ward chairpersons in Mazoe North made demands to the 

school authorities of Gwingwizha Primary School that the 

school must available to the First Respondent school 

benches and space on the school grounds for a political rally 

on 9th July 2018 for ZANU PF’s parliamentary candidate for 

Mazoe North, Mr Champion Mugweni.  
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17.1.1 On 9th July 2018, the First Respondent made 

good on its demand and held a rally on the school 

premises, taking benches from the children’s 

classrooms such that children had nothing to sit on. 

The children were writing end-of-term examinations 

on 9th July 2018 and these were disrupted by the 

First Respondent’s rally. The teachers had to do 

their best to protect the children as much as 

possible and try to ensure the tests could still go 

ahead despite the disruption. 

 

17.2 On 6th July 2018, the First Respondent held a rally on the 

premises of Mapfungautsi Primary School in Gokwe during 

school hours which was addressed by President ED 

Mnangagwa, ZANU PF’s presidential candidate. Learning 

was totally disrupted at the school and primary school 

children from Mapfungautsi were forced to attend the rally. 

Additionally, buses from Rutendo Primary in Kwekwe, 

Fletcher High an Gweru, Cheziya High in Gokwe and Redcliff 

Primary were used to ferry people to the rally.  

 
17.2.1 See attached hereto as Annexures “E1” and 

“E2” screenshots of posts from the Zimbabwe 

Broadcasting Corporation (ZBC)’s official Twitter 

account posted at 11:45 and 12:37 on 6th July 2018, 

the first of which reads as follows: 
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“Scenes from Mapfungautsi Primary School in 

Gokwe the venue for a Zanu PF rally to be 

addressed by President Emmerson Mnangagwa 

today.” 

 

17.3 On 6th July 2018, the officials of the First Respondent’s 

Goromonzi District office went onto the property of Acturus 

High School and met with the Headmaster of the school in 

order to take school children during school hours to the Mine 

Ground under the pretext of celebrating the Day of the 

African Child. (It should be noted that the Day of the African 

Child is the 16th of June, nearly a month prior to the date of 

the purported celebrations). Photographs of ZANU PF 

branded cars on the premises of Arcturus High School taken 

on 6th July 2018 by a teacher that the Robson Chere, who is 

the Secretary General of the First Applicant, are attached 

hereto and marked Annexure “F1” and “F2”.  

 

17.3.1 Mr Chere wrote a complaint letter to the 

Headmaster of the school pleading with him to stop 

allowing the politicization of the school by the First 

Respondent. The handwritten letter, which carries a 

stamp from the Headmaster’s office of Arcturus 

school, is attached hereto as Annexure “G” and 

reads as follows: 
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“The Head 

Arcturus High School 

P.O. Box 51 

Acturus 

 

06 July 2018 

 

REF: APPEAL TO STOP POLITICISATION OF 

SCHOOL CHILDREN AND SCHOOL PROPERTY 

 

I write to you in my personal capacity as well as the 

teacher at this station expressing dissatisfaction 

with the way you are allowing Zanu PF people to 

politicize our school. 

Today ZANU PF delegation with their branded 

vehicles came came (sic) to you in the company of 

Mr Munozogara and also proceeded to your office 

interacted with kids. This follows after last week, the 

Zanu PF delegation came under the auspices of Fig 

Tree and addressed children and teachers. 

May you please protect us and the children by not 

allowing this. 

Yours, 

Chere R (signed)” 

  

17.4 On 6th July 2018, members of the First Applicant in 

Chikomba District received a directive via a WhatsApp 
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message (a screenshot of which is attached hereto as 

Annexure “H”) from one Wagoneka J for the District School 

Inspector Chikomba—an employee of the Second 

Respondent—which reads as follows: 

 

“A very good morning to you all. Notice is hereby 

given that His excellency the President and Head of 

State Cde ED Munangagwa (sic) will be visiting 

Chikomba. VENUE Liebenburg High on 

07/07/2018. 

Time 0800 am. All school heads and teachers are 

expected to attend/ to meet the President. Thanks 

in advance.  

Wagoneka J 

For DSI Chikomba” 

 

17.4.1 The following day, on 7th July 2018, teachers 

dutifully followed the directive from the District 

Schools Inspector and attended at Liebenburg High 

School as instructed. However, it turned out not to 

be a meeting with the President as stated but a 

ZANU PF Youth Rally which was held on the 

premises of Leibenburg High School in Chivhu. 

Additionally, the First Respondent had used school 

buses from the following schools to ferry people to 

the rally: Dewure High School, Masvingo Christian 

College, Mandedza High School among many 
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others. This incident illustrates how employees of 

the Second Respondent work to advance the 

private political interests of the First Respondent. 

 

17.4.2 Photographs of the rally on the school 

premises as well as school buses used for the rally 

are attached hereto as Annexure “I1,” “I2,” “I3,” 

“I4” and “I5”.  

 

17.4.3 Additionally, a video taken of the buses at the 

rally will be made available to the court as Exhibit 

“A”. The background audio of the video makes it 

indisputable that the video and photographs were 

taken at a rally of the First Respondent as there are 

clear references over a speaker system to “ZANU 

PF” and “Mnangagwa”.  

 

17.5 On 6th July 2018, a delegation First Respondent’s members 

including Sheila Gezi, ZANU PF’s candidate for Provincial 

Council Mazoe and the widow of the late Border Gezi, as well 

as Campion Mugweni, Dereck Gweshe, and Retired Major 

came to Umvukwesi Primary School in Mvurwi and 

demanded the use of the school’s bus for a ZANU PF rally 

the following day in Bindura.  

 

17.5.1 The following day, on 7th July 2018, the group 

of ZANU PF officials took the bus from the school, 
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decorated it with an election campaign poster of 

ZANU PF’s presidential candidate, and boarded 

passengers at Mvurwi market to take them to the 

First Respondent’s rally in Bindura. I confirm that 

this is based upon an eyewitness account. The 

eyewitness is too fearful to depose to an affidavit 

himself as he has witnessed violence in his 

community meted out against anyone who 

challenges the practices of ZANU PF. 

 

17.5.2 The bus was used without the consent of the 

School Development Committee (SDC) which owns 

the bus. The bus was bought by parents of children 

at the school for it to be used by the school. No hire 

fee was paid for the use of the bus. 

 

17.5.3 In a disturbing turn of events, the First 

Respondent’s rally in Bindura on 7th July 2018 

descended into violence. Video evidence which will 

be placed before the court as Exhibit “B” show 

soldiers and youth militia (commonly known as 

“Green Bombers”) beating people with sticks 

reportedly for leaving the rally before the President 

had finished speaking. Screenshots from the video 

which shows people being beaten with a sticks are 

attached hereto as Annexure “J1” and “J2”. This 

latest incident of violence at a political rally raises 
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further fears about irreparable harm that could be 

caused to children and teachers if they continue to 

be forced to attend the First Respondent’s rallies. 

 

17.6 In light of all of the foregoing, we briefed our legal 

practitioners to bring this urgent application for leave to 

execute pending appeal so that teachers and children may 

continue to benefit from the legal protection granted to them 

by this Court in HC 263/18 until the matter is heard by the 

Supreme Court. 

 

Background to the granting of an interim interdict in HC 263/18 

 

18  It is important to also briefly outline the factual background that gave 

rise to the granting of the interim interdict which has now been 

suspended by the appeal. The cumulative evidence demonstrates a 

clear pattern of abuse of the rights of children, teachers and parents. 

Since the documentary and photograph evidence of the following is 

already on the court record in HC 268/18, it is not attached to this 

application but reference to the relevant attachments of HC 268/18 for 

ease of cross-reference: 

 

18.1 The Zimbabwe Human Rights’ Commission 

(ZHRC/Commission) undertook an investigation on behalf of 

teachers and school children across the country about the 

impugned conduct. The full report is attached to the 

Founding Affidavit of HC 263/18 as Annexure “A”. The 
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Commission made certain adverse findings against the 

Respondents and made recommendations to the 

Respondents. Those recommendations formed the basis for 

the crafting of the relief sought in HC 263/18.  

 

18.2 Notwithstanding ZHRC’s recommendations which were 

forwarded to the Respondents, the Respondents continued 

to practice the very same conduct the ZHRC advised them 

to desist from doing in investigative report. 

 

18.3 The following incidents occurred in the two weeks preceding 

the application in HC 263/18: 

 

18.3.1 On 1st June 2018 the First Respondent held a 

rally in Chegutu during which schools in the area 

were closed down and school children were taken 

to the rally during school hours without the consent 

of parents. School buses were used to carry 

supporters of the First Respondent to the rally. 

Evidence of this was clearly documented in HC 

263/18, notably, by way of photographs attached to 

the Supporting Affidavit of Lovejoy Mtongwiza to 

that matter are marked Annexure “R1,” “R2,” “R3” 

and “R4” to that application. 

 

18.3.2 On 6th June 2018 the First Respondent held a 

rally in Harare prior to conducting a march. The 



23 
 

gathering degenerated into violence raising fears 

about the risks to children and teachers if they 

continue to be forced to go to the First Respondent’s 

rallies. 

 

18.3.3 On 9th June 2018 the First Respondent held a 

political rally on the premises of Chinzanga Primary 

School in Mashonaland East. This was reported by 

the state-owned newspaper The Herald on Sunday 

10th June 2018. A copy of the article is attached to 

the Founding Affidavit of HC 263/18 and marked 

Annexure “C” to that application. 

 

18.3.4 On 13th June 2018, the Provincial Education 

Director (PED) for Masvingo Province advised 

teachers that all provincial and district sporting 

activities that had been scheduled for the 15th of 

June 2018 had been postponed indefinitely 

because the province is hosting President E.D. 

Mnangagwa. Teachers were also advised school 

buses may be requested for the function. Evidence 

of this was attached as Annexure “D” to the 

Founding Affidavit of HC 263/18. 

 

18.3.5 On 15th June 2018, the First Respondent 

indeed held a rally at in Masvingo at Mucheke 

Stadium. Just as indicated by the PED’s message 
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of 13th June 2018, schools in the area were closed 

down, sporting activities cancelled, buses were 

commandeered, and school children were made to 

attend the First Respondent’s rally without the 

consent of their parents. Photograph evidence of 

this was provided in HC 263/18 and attached to the 

Supporting Affidavit of Brighton Makunike as 

Annexure “S1”.  

 

AVERMENTS IN CONSIDERATION OF THE LAW 

 

On locus standi 

 

19 The locus standi of the Applicants was clearly established in HC 263/18 

and was not disputed by the Respondents in that case. The First 

Applicant is a trade union representing teachers and is mandated by 

its constitution to litigate on behalf of its members who are affected as 

both teachers and parents as well as to litigate on issues relating to the 

education sector in general, which includes protecting the rights of 

children, parents and teachers and the public at large that are the 

subject of this matter. As the Second Applicant, I am directly affected 

as a teacher and I am also a concerned citizen acting in the interest of 

minor children and the public at large. The Applicants clearly have 

standing in this matter to seek the implementation of the provisional 

order granted in HC 263/18 since they were the Applicants in that case. 
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On urgency 

 

20 I am advised by counsel, which advice l accept, that for an applicant to 

be granted urgent access to the court he or she must establish 

imminent danger to an existing right and the possibility of irreparable 

harm. I contend that both requirements are clearly met in this matter. 

 

21 This Honourable Court has already made findings in In HC 263/18 that: 

 

21.1 The Applicants and those they represent have a prima facie 

established right which is under imminent threat as a result 

of the Respondents conduct. These rights include the right 

of children for their interests to be paramount in all matters 

concerning them; the right to freedom of association 

including the right not to be compelled to attend any 

gathering; the right to education; the right to property; the 

right to a non-partisan civil service and the right to 

administrative justice, among others. 

 

21.2 That there is a possibility of irreparable harm if that conduct 

is not stopped by way of an interim interdict. This will be 

outlined in further detail below, but suffice to say at this point 

that the possibility of the continuous violation of constitutional 

rights is in itself a recognized form of irreparable harm, as is 

the risk of psychological and physical harm to both children 
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and teachers at rallies which have been known to have hate 

speech and violence and the destructive effects of the 

disruption of children’s education. 

 

22 Therefore, in granting the provisional order on an urgent basis, the 

court made findings which mean that, by necessity, both requirements 

for urgency in this case are met. Since the protection against the 

violation of those rights has been suspended by the appeal, both the 

imminent threat and the irreparability of the harm faced by the 

Applicants must be established by operation of law. To find otherwise 

would amount to overturning the findings of the court in HC 263/18. 

 

23 Additionally, the facts averred in the Factual Background above 

demonstrate that there have been a number of incidents since the First 

Respondent filed its notice of appeal on 4th July 2018 which make 

absolutely clear that the violations will continue unabated unless this 

matter is heard on an urgent basis: 

 

23.1 Within two days of appealing the provisional order, officials 

of both the First and Second Respondents were already 

exploiting the suspension of the order and violating rights on 

multiple occasions on 6th and 7th July 2018 and in multiple 

locations countrywide including Gokwe, Goromonzi, Bindura 

and Chivhu.  

 

23.2 Some of the violations over the past few days include 

instances where children’s learning has been disrupted 
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through forced attendance at rallies or the taking over of 

schools for political rallies during learning hours; the 

commandeering of school property including school buses 

and grounds without any compensation to the school or the 

School Development Committee; the manipulation of 

teachers by an employee of the Second Respondent to get 

them to attend the First Respondent’s rallies through falsely 

claiming that they were required to meet the President when 

in actual fact it was a political rally.  

 

23.3 The renewed threat of violence at political rallies in light of 

the horrific scenes at the Bindura rally on 7th July 2018 further 

raises the possibility of irreparable harm to children and 

teachers if they keep being forced to rallies.  

 

23.4 The threat to the disruption of primary school children’s end-

of-term examinations at Gwingwizha Primary School on 9th 

July 2018 further demonstrates the urgency of this matter. 

 

24 Therefore it is absolutely clear that unless this court hears this matter 

on an urgent basis the violations will continue to happen and by the 

time the matter gets to court it will be academic as the violations will 

have already occurred.  
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On the merits 

25 I am advised by counsel, which advice l accept, that in applications for 

leave to execute pending appeal, it is settled law that this Honourable 

Court must have regard to the following factors: 

 

25.1 The potentiality of irreparable harm or prejudice being 

sustained by the Applicants (Respondents on appeal) if 

leave to execute is to be refused. 

 

25.2 The potentiality of irreparable harm or prejudice being 

sustained by the First Respondent (Appellant on appeal) if 

leave to execute is to be granted. 

 

25.3 The prospects of success on appeal including more 

particularly the question as to whether the appeal is frivolous 

or vexatious or has been noted not with the bona fide 

intention of seeking to reverse judgment but for some indirect 

purpose, e.g to gain time or harass the other party; and 

 

25.4 Where there is potentiality of irreparable harm or prejudice 

to both Applicant and Respondents, the balance of 

convenience, as the case may be. 

 

26 I am also advised that in terms of the Constitution of Zimbabwe 

Amendment No. 20 (hereinafter referred to as “the Constitution”), this 

Honourable Court has an inherent power to control its own process. 

Thus in the exercise of its wide discretion it can order a stay in execution 
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or that the judgment be carried into execution. In so doing, this 

Honourable Court strives to achieve real and substantial justice. After 

analysing the facts of the present matter, l am of the firm view that the 

Applicants will suffer severe prejudice if leave to execute is to be refused 

and that the Respondents do not have prospects of success 

whatsoever. In order to achieve substantial justice, the present 

application ought to be granted. 

 

THE POTENTIALITY OF IRREPARABLE HARM OR PREJUDICE TO 

THE APPLICANTS IF THE APPLICATION IS REFUSED 

 

27 This Honourable Court has already satisfied itself in Case No. HC 

263/18 that there is the potential for irreparable harm to the 

Applicants’ if the Respondents are allowed to continue to do the 

restrained conduct.  

 

28 In fact, I am advised that the standard which had to be met in order 

for this court to grant the interim interdict in that matter was actually 

higher than the standard which is required by this application. In case 

number HC 263/18, this Honourable Court found, on the same facts, 

that the Applicants had a well-grounded apprehension of irreparable 

harm while in this application all that must be met is that there is the 

potential for irreparable harm. 

 

29 That there is potential for irreparable harm to the Applicants and all 

those they represent if leave to execute is not granted is beyond 

doubt. The continuous violation of constitutional rights is a recognized 



30 
 

form of irreparable harm in terms of our law. The rights of children, 

teachers and parents which are violated by the impugned conduct 

have been outlined above and were considered at length in HC 

263/18 and so will not be repeated here. Suffice to say that there have 

been violations of these rights by the Respondents every single week, 

without exception, including on the following dates: 1st June 2018, 9th 

June 2018, 15th June 2018, 23rd June 2018, 27th June 2018, 5th July 

2018, 6th July 2018, and 7th July 2018 and 9th July. 

 

30 Considered together, the conduct of the Respondents from 1st June 

2018 until the filing of this application constitutes a continuous series 

of violations of the rights of children, teachers and parents. The only 

reprieve for the Applicants has come through the short-lived interim 

interdict which was suspended by the appeal. 

 

31 The actions of both the First and Second Respondent on 6th and 7th 

July 2018 outlined above since the suspension of this Honourable 

Court’s provisional order by the First Respondent’s appeal 

demonstrate that unless leave to execute is granted the Respondents 

will continue to violate the Applicants’ rights as well as the rights of 

the children and parents for whom the Applicant brings this 

application.  

 

32 In addition to the continuous violation of rights, which is itself a form 

of irreparable harm, there is also a clear possibility of the following 

additional and specific irreparable harm occurring as a result of the 

Respondents’ ongoing conduct: 
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32.1 The disruption to children’s learning (including end-of-term 

examinations) by their attendance at rallies during school 

hours and/or the closure or commandeering of their schools 

that can have long-term detrimental effects on their 

educational development and their ability to reach full 

capacity; 

32.2 The threat of hate speech and/or speech which does not 

encourage a spirit of tolerance and collective identity at 

rallies which can cause psychological damage to children 

and/or undermine their positive educational and moral 

development; 

 

32.3 The threat of violence at rallies (as clearly demonstrated at 

several recent rallies) which could cause physical, mental or 

psychological harm to children or even result in death; 

 
32.4 The psychological harm to children when they see their 

schools and school buses used for a political agenda and 

decorated in political regalia/posters and the confusion that 

causes to young and impressionable minds as to where the 

line is drawn between their school and a political party and 

the ideas each represent; 

 
32.5 The irreparable financial loss to teachers, schools, parents, 

and School Development Committees as a result of them 

being compelled to make financial contributions towards 
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and/or have their property used for rallies without any 

compensation; 

 
32.6 The threat of a repeated mass exodus of teachers (as 

happened in 2008) if working conditions become unbearable 

and there is undue interference in the work of teachers. 

 

THE POTENTIALITY OF IRREPARABLE HARM OR PREJUDICE TO 

THE RESPONDENTS IF THE APPLICATION IS GRANTED 

 

33 I aver that there is no possibility of irreparable harm or prejudice to the 

Respondents if the application is granted. The First Respondent claims 

it is not doing the restrained conduct and therefore it cannot possibly 

suggest that it would be prejudiced if the High Court order continued to 

be in operation until the Supreme Court appeal is heard, since 

according to its own case, it would be unaffected.  

 

33.1 As stated in HC 263/18, the only conceivable prejudice to the 

First Respondent is that it would have to hire private buses 

and venues for its rallies instead of getting them for free and 

would be limited to having only its supporters at its rallies 

rather than forcing children and teachers to attend. These 

are surely not legally protectable interests.  

 

33.2 If the First Respondent is concerned about prejudice to its 

political reputation (as it raised in HC 263/18) it would do well 

to abide by the court’s decision in this matter rather opposing 
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it and coming across as determined to violate the rights of 

children, teachers, schools and parents at all costs. 

 

34 The Second Respondent abided by the court’s decision in HC 263/18 

and has not appealed the order and therefore cannot claim prejudice if 

the order is carried into execution pending the First Respondent’s 

appeal. 

 

THE PROSPECTS OF SUCCESS OF THE APPEAL 

 

35 I aver that the Respondent’s appeal against the order of this 

Honourable Court has no prospects of success whatsoever and that 

the appeal is vexatious and mala fide. Its sole purpose seems to be 

to suspend the operation of the provisional order of this Honourable 

Court so that both the First and Second Respondents can continue to 

violate the rights of children and teachers with impunity to serve their 

own political ends.  

 

36 In fact, a close analysis of the timing of certain incidents reveals a 

trend in which the Respondents have abused the court process 

(including delays and appeals) to facilitate the continuation of their 

practicing the restrained activities. Take, for example, the timing of 

the incident in Mberengwa on 27th June 2018 which suggests that the 

Respondents engaged in deliberate delay tactics at the hearing on 

25th July 2018 in order to ensure that the First Respondent’s political 

activities on 27th July 2018 could go ahead without the risk of 

restrictions imposed by the court order if it were granted. 
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37 The same tactic seems to have been deployed through the filing of 

the appeal to ensure that its political activities of the First Respondent 

scheduled for 6th and 7th July 2018 could go ahead unimpeded by the 

operation of the court order. The appeal was filed on 4th July 2018 and 

then and the service was delayed for a period of two days thus 

ensuring that the order was suspended just before the political 

activities of the First Respondent at Arcturus High School, Liedenburg 

High School and in Bidura but leaving the Applicants with insufficient 

time to bring this application to prevent the violations from occurring. 

 
38 Furthermore, an analysis of each of the grounds of appeal 

demonstrates that the appeal has very low prospects of success: 

 

38.1 The First Respondent’s first ground of appeal is that this 

Honourable Court should have upheld one of the First 

Respondent’s preliminary points, namely, that the certificate 

of urgency was a nullity because of two typos in it and the 

application was a nullity because a different form should 

have been used. This ground is utterly meritless. At the 

hearing of HC 263/18 the judge pointed out to the First 

Respondent that all of the authorities it relied on related to 

entirely different circumstances where a form unknown to the 

court, rather than a wrong form, had been used. 

Furthermore, the Rules of this Honourable Court specifically 

state that a case should not be thrown out merely on the 

basis that a wrong form was used. 
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38.2 The second ground of appeal, that there was no evidence 

linking the First Respondent to the violations, is also entirely 

baseless. Extensive documentary and photographic 

evidence as well as sworn affidavits were placed before the 

court which correctly found that the First and Second 

Respondents operated together to violate the Applicants 

rights. This ground is particularly disingenuous in light of the 

series of violations committed by the First Respondent since 

it appealed the court order. 

 

38.3 The third ground of appeal, that the Applicants failed to 

satisfy the requirements of for an interim interdict, is so 

vague that it is self-evident that it is meritless. The First 

Respondent does not say which of the grounds was not 

satisfied and seems to ignore that the Applicants 

meticulously addressed all of the grounds for an interim 

interdict and all grounds were addressed by the learned 

judge in his judgment. 

 

38.4 The fourth ground of appeal, that the judge should not have 

given any probative value to a report compiled by the 

Zimbabwe Human Rights Commission, is as baseless as it 

is disrespectful to the constitutional body mandated to 

uphold human rights. It also ignores the fact that extensive 

evidence was placed before the court about recent violations 

by the Respondents. 
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38.5 The fifth ground of appeal, that the judge ignored 

misrepresentations by the Applicants, is extremely vague—

as the purported misrepresentations are not stated or to my 

recollection were ever raised in the proceedings—and is 

completely baseless in fact as all of the Applicants 

averments were true and supported by extensive evidence. 

 

38.6 The sixth ground of appeal also relating to the purported lack 

of evidence supporting the case is not only baseless and 

repetitive but constitutes an attempt to mislead the court. 

Evidence was placed before the court about the use of 

school premises for political rallies in HC 263/18 which the 

First Respondent’s counsel said was an acceptable practice 

since it was on a weekend. Evidence has again been placed 

before the court in this application that this practice is 

continuing, not only on weekends but also during school 

hours. 

 

38.7 The seventh ground of appeal, that the First Respondent has 

no power to enforce the order, is also totally baseless given 

that there is evidence that it is directly involved in the 

violations, that it is the sole beneficiary of the violations and 

the driving force behind them, and that its senior party 

officials control the arms of state which participate in 

assisting the First Respondent to perpetrate the violations. It 
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was absolutely necessary and correct for the court to 

interdict both the First and Second Respondents. 

 

BALANCE OF CONVIENIENCE 

 

39 I contend that there is no possibility of irreparable harm being caused 

to the Respondents if the application for leave to execute pending 

appeal is granted, and therefore that there is no requirement upon the 

court to weigh the balance of convenience.  

 

40 Nevertheless, in the event that it is found there is the potential for 

irreparable harm on both sides, I make the following averments in 

support of my position that the balance of convenience clearly favours 

the Applicants: 

 
41 If leave to execute pending appeal is granted, the children, teachers, 

schools, parents and other persons whose rights are being continually 

violated by the Respondents will have a temporary reprieve and will be 

availed the protection of the interim order until the matter is heard by 

the Supreme Court. Neither the First nor Second Respondent will 

suffer any major inconvenience. The First Respondent will be able to 

hire buses from private bus companies, just as other political parties 

who do not have access to state resources are required to do if they 

wish to provide transport to rallies for their supporters. The First 

Respondent’s rallies will not be greatly prejudiced without the presence 

of school children and teachers at them as genuine party supporters 

will still attend the rallies. The Second Respondent will not suffer any 
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inconvenience whatsoever by not assisting the First Respondent 

violate rights.  

 
42 On the other hand, if leave to execute is refused there can be no doubt 

that the violation of rights will continue unabated for the duration of the 

election campaign period. Children’s education including end-of-term 

examinations will be disrupted; teachers will continue to be forced to 

rallies and suffer out-of-pocket expenses to get there and back; 

parents who have used their hard-earned money to purchase buses 

for schools through School Development Committees will continue to 

see their buses used without consent and without any payment; 

schools will have their school grounds taken over for political rallies 

and lose their right to undisturbed use and enjoyment of school 

property for educational purposes. 

 

43 Ultimately, it comes down to a question of what is in the best interests 

of children. The Constitution of Zimbabwe makes it clear that 

children’s best interests must be paramount in all matters concerning 

the child. There can be no doubt that the subject matter of this 

application concerns the interests of children. The court must ask 

itself whether it is in the best interests of children for the court order 

that gave them protection to remain suspended until the hearing of 

the Supreme Court matter or for it to be carried into execution. We 

submit that it is clearly the latter. 
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COSTS 

44 The Applicants will pray for an order of costs against the First 

Respondent on a higher scale. The First Respondent has acted in 

bad faith by appealing the provisional order of this court in HC 263/18 

not for the bona fide reason of seeking to reverse the judgment but in 

order to suspend its operation for the duration of the election period 

so that it can continue to operate as it always has, that is, by violating 

the rights of children, teachers, schools and parents in the manner in 

which it organizes its political rallies. 

 

45 The First Respondent has repeatedly abused the court process in 

order to ensure that it does not have to respect the constitutional 

rights of others. It engineered the delay of the original hearing of HC 

263/18 on 25th June 2018 in order to ensure it could violate children’s 

rights with impunity on 27th June 2018 and again has calculated the 

timing of its filing and service of the notice of appeal in order to 

ensure it could violate rights with impunity on 6th and 7th July 2018. 

 
46 I aver that it is appropriate in the circumstances for costs on a higher 

scale to be awarded against the First Respondent as a punitive 

measure for the court to show its displeasure at acts of bad faith and 

abuse of court process done specifically for the purpose of violating 

constitutional rights, including the rights of minor children for whom 

the High Court is the upper guardian. 
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WHEREFORE the Applicants pray for an order in terms of the draft 

provisional order attached hereto.  

SIGNED AT HARARE ON THE                 OF JULY 2018  

 

Signed:  

______________________________ 

OBERT MASARAURE 

  Before me:  

______________________________ 

COMMISSIONER OF OATHS 

 

 

 

 























































IN THE HIGH COURT OF ZIMBABWE            CASE NO. HC           /18 

HELD AT MASVINGO     X REF: HC 263/18 

In the matter between:  

 

AMALGAMATED RURAL TEACHERS   1st APPLICANT 

UNION OF ZIMBABWE              

 

OBERT MASARAURE      2nd APPLICANT 

 

And  

 

ZIMBABWE AFRICAN NATIONAL UNION  

PATRIOTIC FRONT               1st RESPONDENT 

 

MINISTER OF PRIMARY AND SECONDARY 

EDUCATION       2nd RESPONDENT 

 

__________________________________________________________________________________________ 

DRAFT ORDER 

  

 
 
BEFORE THE HONOURABLE JUSTICE 

Mr/Ms________________________  

 

At MASVINGO on this the   day of                    2018 

Mr/ Mrs / Ms      for the Applicants  

Mr/Mrs / Ms      1st Respondent  

Mr/Mrs / Ms      2nd Respondent  

 



WHEREUPON after reading documents filed of record and hearing 

counsel;  

It is hereby ordered that: 
 

1. The application for leave to execute the judgment of this 
Honourable Court granted on 28th June 2018 in Case No. HC 
263/18 pending the appeal against the judgment noted by the First 
Respondent be and is hereby granted. 
 

2. Consequently, the First and Second Respondents and their 
employees, members and/or agents are, notwithstanding the 
appeal, temporarily interdicted and restrained from doing or 
assisting the other to do any of the conduct interdicted by 
Provisional Order granted in HC 263/18, that being: 

a. asking, encouraging or forcing children at schools to attend or 
participate in political rallies or activities or causing the closure 
of schools for any of its political rallies or activities;  

b. compelling teachers to attend political rallies, wear party 
regalia, prepare performances for children to deliver at rallies, 
or to make contributions towards rallies whether in cash or 
kind;  

c. using school property including school premises, buses, 
furniture, classrooms or any other property that belongs to the 
school, the Government or School Development Associations 
for any political rally or any other political purpose. 
 

3. The First Respondent to pay the Applicants costs of suit on a legal 
practitioner and client scale. 

 
 

DATE 

…………………… 

 

…………………… 

BY THE JUDGE 

   

…………………… 

       REGISTRAR 


