
ffi \'' "' 
,,i:hn,.'',-P'Ph ,'$R#tT'ffI#ffigff,tr-$'W$l;_J u'";'i rlr.r i,"p$#:i:l;,

,r*r*ilffift.r#L
HELD AT HARARE REF CASE NO HC 12441/16

REF CASE NO HC 12439/$--::i&sm
In the matterbetween: - t# ir't

J u Dr crA.L s ERVTCE co M l\{ Hf[?^]t J53ii; K-f,fi

,F 7.1W,*-t 
r- ' .' , -' 

8',\ri: '.?t\? -o

\t lh$
c$g€s-$

and

ROMECI TAOMBERA ZIB

HIS EXCELLENCY, THE PRESIDENT OF

THE REPUBLIC OF ZIMBABWE,

CDE ROBERT GABRIEL MUGABE

MINISTER OF JUSTICE AND LEGAL

AFFAIR$ HON VICE PHESIDENT

EMMERSON DAM BUDZO MNANGAGWA

CHIEF JUSTICE GODFREY

CHIDYAUSIKU JA

DEPUTY CHIEF JUSTICE [.UKE

MALABA JA

HONOURABLE JUSTICE RITA

MAKARAU JA

espondent

znd Respondent

3'd Respondent

4th Respondent

5*h Respondent

6th Respondent

ppellan
WBANWE

GE

-&--.

blt&5r

VE
DAT

TIM

REC

SAM U KANf?
-3-,-a---_-_

.fl

#.f+l:?--A**illf#,
ErvED ---.,J

JSC/Tibani : Heads (ABC)

*pe rxsa*

Page 1 of 50



HONOURABLE JUSTICE

PADDINGTON GARWE JA

HONOURABLE JUDGE

GEORGE CHIWESHE J

7th Respondent

th Respondent

RfiPtsl RAriRE$ffifihlun r oF zlrrrn,r\Bw{:

$ f .J"4 $d _?$3p

APPELLANT'S HEADS OF ARGUMENT

1.

SECTION A. The Prelude

The success or failure of the present Appeal turns on three very

simple legal questions.

Question 1: ls the Gonstitution of the Republic of Zimbabwe,

the supreme law in theAmendment Act No (20) 2013,

Republic of Zambabwe?

Question 2; Can compliance by a constitutional body with the

operation of any substantive or procedural imperative

specifically set out in the Constitution be suspended by

operation of an interdict granted by a single Judge sitting on

an Urgent basis in the High Court?

Question 3: From a substantive and procedural law

perspective, did the 1"t Respondent on the record satisfy the

well-known principles guiding judieial officers in granting

interdicts on an urgent basis?
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2. With respect, a determination of any of the above issues in

accordance with the law and the various Authorities cited below,

solely, in Counsel's humble view, will obviate the need to address

the many other ancillary issues that arise from the Record, which

are enumerated below for the benefit of the Court.

3. The ancillary issues:

i

i)

ii)

i ii)

iv)

v)

vi)

vii)

Was the Honourable Judge in the Court a quo conflicted?

Should the Honourable Judge in the Court a quo recuse

himself from the matter?

Did the Honourable Judge in the Court a quo become aware

of the impending Application before the Registrar of the High

Court had been approached by Mr Zibani?

Did the Court a guo correctly accept the Certificate of

Urgency as valid?

Did the Court a quo misdirect itself in holding that Mr Zlbani

did not require leave to institute proceedings against the

President of the Republic of Zimbabwe and some of the

Respondents before instituting the Urgent Application?

Did the Court a quo correctly find that Mr Zibani had /ocus

standi to challenge the process of selecting the new Chief

Justice?

ls it a correct finding on the Record that the process set out

under Section 180 of the Constitution of Zimbabwe is not

a fair and transparent process?
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viii) ls the finding by the Court a quo that Appellant failed to

adhere to the founding values and principles of the

Constitution of Zimbabwe correct?

ix) Did the Court a quo correctly subordinate the role of the

Judiciary to the Executive's intentions?

x) Does the decision of the Court a quo defy logic and reason

and go against established constitutional tenants and

precedent, to the extent that it cannot be allowed to stand?

4. For the sake of completeness, each of these points (in 3. above)

that are hereinafter referred to as "ancillary matters arising on the

Record", will be dealt with in brief in the last part of these Heads of

Argument.

5. Counsel will be able to argue each of the points to the full extent at

their hearing, if so required.

SECTION B: Factual background

6. The Appellant is a constitutional Commission, established in terms

of Section 189 of the Constitution of the Repubtic of

Zimbabwe, Amendment (No 2) Act 2013 (hereafter referred to as

"the Constitution of Zimbabw€"), as read with the Judicial Service

Act [Chapter 7:18].
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7. The composition of the members is set out in Section 189(1) of

the Constitution of Zimbabwe.

8. ln terms of Section 190, the Judicial Service Commission

(hereinafter "JSC" or "Appellant") may render advise to the

Government.

"190(1) The Judicial Seruice Commission may tender advice to

the Government on any matter relating to the Judiciary or the

administration of justice and the Government must pav due

reqard to anv such advice".

9. Section 190(1) enjoins the Judicial Service Commission to

conduct its business"in a just, fair and transparent manner".

10. This Appeal revolves around the performance by the Judicial

Service Commission of a constitutionally prescribed obligation

arising from Section 180 of the Gonstitution of Zimbabwe. lt is

instructive to, early on, quote this section in full:

"180 Appointment of judges

(1) The Chief Justice, the Deputy Chief Justice, the Judge
President of the High Court and all other judges are
appointed by the President in accordance with this section.

(2) Whenever it is necessary to appoint a judge, the
Judicial Service Commission must-
(a) advertise the position ;
(b)invite the President and the public to make

nominations;
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(c)conduct public interviews
candidafes,'

of prospective

(d)prepare a list of three qualified persons as nominees
for the office; and

(e)submit the list to the president;

whereupon, subjecf to su0section (3), the president must
appoint one of the nominees to the office concerned.

(3) lf the President considers that none of the persons on the
list submifted to him or her in terms of subsection (2)(e) are
suitable for appointment to the office, he or she must
require the Judicial seruice cammission to submit a further
list of three qualified persons, whereupon the president
must appoint one of the nominees to the office concerned.

(4) The President must cause notice of every appointment
under this section to be published in the Gazette."

(my emphasis)

For the purposes of determining this Appeal, it is a fact that:

11.1 section 180 of the constitution of Zimbabwe is the

present law. lt has neither been amended, abrogated or in
any other way laMully circumscribed or limited, save to the

extent the Honourable Judge in the Court a quo purported

to suspend its operation, hence the present Appeal.

11.2 Ex facie the Record, all the parties admit that section 1g0

of the Constitution of Zimbabwe is the law.

11.3 I respectfully refer this Honourable court to the following
paragraphs and pages in the Record:

11.
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b)

a) certificate of urgercy, Ticharwa Garabga:

" Paragraph 1 The process for the appointment of
the chief Justice has been put into motion

purportedly in terms of the Constitution of Zimbabwe."

(sic) Record, page F

Affidavit of Romeo Taombera Zibani, Record, page

11 , paragraph 21 :

"lt /'s further important for me to sef out the current
prQcedure which I believe is not suitabte for the

appointment of a Chief Justice, hence the need to
amend Section 180 of the Constitution to allow His

Excellency to use his discretion and appoint a Chief

Justice of his choice.

follows:"

Thereafter. Mr Zibani quotes Section 180 in its

entirety.

c) Affidavit of Virginia Mabiza, Record, page 29,
paragraph 6:

"ln the instant case, while the interuiews have been

slated for the ldh of December 2016 in tine with

section 180 of the constitution, the ld Res ,

has already set in motion a process of amending the
provisions of Section l B0 of the Constitution."

Constitution of Zimbabwe Amendment No 1, Bill 201 6,

Record, page 30 acknowledges that the intention is:

d)
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"This Bill will amend the Constitution by subsf ituting

Secfion 180, which provides the appointment of

Judges. " (sic)

e) Memorandum to the Cabinet on principles of the

proposed amendments to the Constitution of

Zimbabwe, Amendment No 20, Act 2013 by the

Honourable Vice-President responsible for

administration of the Minister of Justice, Legal and

Parliamentary Affairs, Record, page 35, paragraph 5:

"ln terms of Section 180(1) of the Constitution, the

appointment of the Chief Justice, Deputy Chief

Justice and Judge President of the High Court and all

other Judges is done by the President following the

public interuiew procedures, os sef out in Section

l Bo(2)(2).

11.4 From the aforegoing, it is therefore common cause that

Section 180 of the Constitution of Zimbabwe is valid and

fully operational.

11.5 On the gtn December 2016, 1" Respondent (herenafter "Mr

Zibani") filed two Applications in the High Court, namely HC

12441116 where he sought the following Order by way of an

Urgent Chamber Application for an Interdict:

"7. That the l't Respondent (JSC) be and is hereby

interdicted from conducting intenriews sef for the
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I/h of December 2016, which interviews are for

the ostensible purpose of submitting names to the

President of the Republic of Zimbabwe for his

consideration in appointing the Chief Justice of

Zimbabwe."

11.6 On the final day he sought the follow relief:

"7. The process which has been put in motion by the

l't Respondent for the interuiewing of candidates

to be considered for appointment to the office of

the Chief Justice of Zimbabwe be hereby

suspended pending determination of Case No HC

12439/16.

2. That the cosfs of suit be borne by any such party

who opposes this Application on an Attorney and

Client scale."

11.7 After the filing of the Affidavit by Miss Mabiza, (midway

through the hearing of the Urgent Application), paragraph 1

of the relief sought on the return day was amended to read

as follows:

"The process which has been put in motion by the ft
Respondent for the interuiewing of candidates to be

considered for appointment to the office of the Chief

Justice of Zimbabwe be hereby susp ended pending the
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finalisation of the proposed amendment No 1 to Section

180 of the Constitution of Zimbabwe."

This amendment makes the interdict a final one in nature.

11 .B The Appellant opposed the Application in its entirety.

11.9 The ordinary Court Application filed under HC 12439/16 on

the same day has also been opposed by the Appellant.

11.10 On Sunday, the 11th of December 2016, the Court a quo

granted the Order, as amended, and undertook to provide

reasons thereof by 10.00 a.m. on Monday, the 12th of

December 2016.

11.11 Appellant filed an Appeal in terms of Section 43(1), as read

with Section 43(2)(d) of the High Court Act [Chapter
7:061, whose effect was to suspend the lnterdict granted by

the Court a qua.

11.12 Consequently, the interviews took place as scheduled and

in compliance with the current valid, legal binding and

operational provisions of Section 180 of the Constitution

, of Zimbabwe.
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11.13 The filing of the Appeal and the consequent suspension of

the Interdict was entirely lawful and does not in any way

constitute any contemptuous conduct on the part of the

Appellant's or its legal practitioners.

11.14 lt is frife law that an Appeal is noted against the Judgment

or Order itself and not against the reason or reasons for a

Judgment. There can be an Appeal only against the

substantive Order made bv a Court and not against the

reasons of the Judgment.

See: Muchapondwa vs Madake and Others 2006 (1)

ZLR, 196H;

See also:

Administrator, Cape and Another vs Ntshwaqela and

Others 1 990 (1) SA 705A at 714J-715D, and the cases

cited therein.

See also:

Chidyausiku vs Nyakabambo 1987(1) ZLn 119 S at

124C, where it was held that:

"ln order to be valid, a Notice of Appeal must be

directed to the whole or part of the Order made by the

Court a quo and not to ffs reasons for making the

Order in question. lt must be lodged aoainst the

substantive Order." (my emphasis)

JSC/Zibani : Heads (ABC) Page 11 of 50



11.15 Accordingly, it is not open to doubt that there is a valid

Appeal before this Honourable Court and, secondly, that

the noting of the Appeal was not in any way contemptuous

of the High Court or in violation of Zimbabwean law.

11.16 Having set out the background to the matter, Counsel

proposes to now deal with the issues in more detail.

SECTION C: Detailed Submissions in Support of the Appeal

The Supremacy of the Gonstitution of Zimbabwe and why we

should all respect it.

12. The preamble to the Gonstitution of Zimbabwe records a

declaration made by: "W€, the people of Zimbabwd'. The

declaration ends with the following statement:

"And, imploring the guidance and support of Almighty God,

hereby make this Constitution and commit ourselves to it aSJhe
fundamental law of our beloved land." (my emphasis)

13. The Constitution of Zimbabwe goes further, in its body, and,

under Chapter 1, and states:

"2. Supremacy of Constitution

(1) This Constitution is the supreme law of Zimbabwe

and anv law, n *ise, custom or conduct

inconsistent with it is invalid to the extent of the

inconsistencv.
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(2) The obligations imposed by this Constitution are

binding on every person, natural or juristic, including

the State and all exetcutive, legislative and iudicial

institutions and agencies of Government at every level

and must be fulfilled b (my emphasis)

14. Section 3 of the Constitution of Zimbawbe records the founding

values and principles thus:

"(1) Zimbabwe is founded on respect for the following values

and principles -
a) supremacv of the Constitution;

b) the rule of law;

c) ...

d) ...

e) ...

D

s) ...

h) ...

i)

(2) The principles of good gavernance, which bind the State

and all institutions and agencies of Government at every

level, including

a) ...

b) ...

c) ...

d) ...

e) Obseruance of the principle of separation of powers;
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15.

f) ,..

g) a..

h) ,..

i) ...

i) ...

k) ...

(my emphasis)"

As a matter of fact and law therefore, the Gonstitution of

Zimbabwe requires strict adherence to its provisions at two levels,

namely:

a) substantive riohts or laws established or provided for by the

Constitution directly or through delegated subsidiary

legislation issued through Parliament; and

adherence to any constitutional procedures or processes

prescribed under the Gonstitution of Zimbabwe.

b)

16. These two f undamental principles bind everyone. This includes

the Appellant. where the constitution of Zimbabwe imposes a

duty on the Appellant of either a substantive and/or prgcedural

nature, the Appellant is strictly obliged to follow the provisions of

the Constitution of Zimbabwe.

To act or hold othenryise would amount to a flagrant violation of the

constitutional provision(s) and, secondly, would, in the case of a
constitutional body integral to the administration of justice in

17.
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Zimbabwe, leave

subject to ridicule

the Gonstitution

and scorn by all and

of Timbabwe naked and

sundry.

18. The Appellant earned the ire of the 1't Respondent because of the

following:

a) it recognised its constitutional obligation to fill a vacancy in

the office of Chief Justice of the Republic of Zimbabwe that

would arise by operation of law on the 1" of March 2A17.

It complied with Section 180(2Xa) of the Constitution of

Zimbabwe by inviting members of the public to nominate

suitably qualified persons to fillthe position.

See: Record, page 66

b)

21 . There was

Conversely,

nothing wrong or unlawf ul in these processes.

the processes carried out are constitutionally apt.

19. To confirm that the process was not only laMul, but clothed in

constitutional legitimacy, eminent jurists in our jurisdiction were

properly nominated in response to the advertisement.

20. ln the interests of transparency, and in compliance with section
180(2Xc) of the constitution of Zimbabwe, the nominees were

invited to attend public interviews.

See: Record, pflge 67.
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22. ln terms of Section 180(1), as read with Section 180(2)(c), (d)

and (e), the following additional steps are constitutionally required:

a) the physical carrying out of the interviews;

b) preparation of a list of three qualified persons as nominees;

c) submission of the list to His Excellency, the President of

Zimbabwe.

23. Phases 3, 4 and 5 of this process are as legitimate and

constitutionally correct as Phases 1 and 2.

24. lt is respectfully submitted that no violation of the present

Gonstitution of Zimbabwe has occurred. There is no wrong

which 1't Respondent can object to and seek to interdict against

his rights have not been violated in any manner, shape or form.

25. The Court a quo therefore gravely misdirected itself in granting the

lnterdict.

26. Zimbabwean Courts of law or constitutional bodies are not obliged

(as held by the Court a quo) to follow "the intentions of the policy

maked'.

See: Record, page 143,

particularly when "policy'' is not law.
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A Discussion of Precedent and Applicable Laws

27. The first case relied upon in support of the above principles is the

matter of:

Biti and Another vs Minister of Justicen Legal and

Parfiamentary Affairs and Another 2002(1) ZLR 1775 -
where the full bench of the Supreme Court made the following

observations and remarks that are pertinent to the present

matter:

"Having discussed the nature of Parliamentary standing

orders and found that they have constitutional standing, the

Supreme Court, per Justice Ebrahim JA, stated that:

'There is, therefore, merit in the submission that, having

made such a law, Parliament cannot ignore that law.

Parliament is bound by the law as much as any other

persan or institution in Zimbabwe. Because standing

orders arise out of the Constitution, and because the

Constitution mandates Parliament to act in accordance

with standing orders, they cannot be regarded merely as

"rules of a club". Standing orders constitute legislation,

which must be obeyed and fottowed.'- at 186E-F

2. The Supreme Court found that Zimbabwe is a

constitutional democracv. At 1904-H, the Supreme Court

held in summary that:
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a) Zimbabwe is a constitutional democracy and therefore

'the centrepiece of our democracy is not a sovereign

Parliament, but a supreme law (the Constitution)."

28. In a constitutional democracy, it is the courts, not parliament, that

determines the lawfulness of actions of bodies, including

Parliament.

29. ln Smith vs Mutasa NO and Another 1989(3) ZLR 193(S), it was

is the guardian of thespecifically held that the Judiciary

Constitution and the rights of citizens.

See: page 192

It was also held that Parliament could not disregard the

fundamental rights enshrined in the Constitution.

See: page 192-193 ...

"The Constitution of Zimbabwe is the supreme law of the

land. It rs true that Parliament is supreme in the

legislative field assigned to it by the Constitution, but

even then Parliament cannat step outside the bounds of
the authority prescribed to it by the Constitution..."

30. with all due respect, it is respectfully submitted that Judges of the

High court are also bound, not only to respect and follow the

provisions of the constitution of Zimbabwe, but also to enforce

such provisions insofar as they dictate procedures and substantive
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requirements to be carried out by any constitutional bodies,

including the Appellant.

31. with respect, it is not within the ambit or scope of power or
authority of a Judge of the High court to set aside a clear and

unambiguous provision of the constitution of Zimbabwe or
purport to suspend it under the guise of pending executive intent.

See: Record, p?ge 142 and 149

32. with respect, such a judicial officer would, in effect, be violating the
provisions of the constitution of Zimbabwe by replacing the
views of the people of Zimbabwe as recorded in the Constitution
of Zimbabwe with his or her own views.

See: Record, p?ge 149

33. ln this matter, section 180 of the constitution of Zimbabwe is

clear. All the before this Honourable Court parties accept that it is
in full force and effect. How then can a valid constitutional
provision which embodies in the supreme law of the land be the
subject of an Interdict?

34. This Honourable Court may find benefit in the dicta in the Kenya

decision in the matter of rrusted society of Human Rights
Alliance vs Attorney General and others 2012 eKLR - petition

229 of 2012, which confirmed and supported the dicta in Fida-K
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and others vs the Attorney General and Another Petition No

102 of 2011, to the effect that:

,,If the Judiciat Seruice Commission (in Kenya), a State organ,

does anything or omits to do something under the authority of

the constitution and which contravenes that constitution, that

act or omission when so proved before the High court shall be

invalid."

35. Put differently, where a constitutional body has a positive duty to

carry out certain functions, perform certain tasks or carry out

certain processes and fails to do so, its omissions would constitute

a violation of the Gonstitution and attract censure.

36. ln this matter, the office of the chief Justice for the Republic of

Zimbabwe will fall vacate by operation of law on the 1" of March

2017. The constitution prescribes how the vacancy is to be

filled. The prescribed provisions have been adhered to.

97. lf the Appeltant failed to adhere to such provisions, it would be

actin g u nconstitutionallY.

38. Therefore no

carrying out a

Interdict can arise against a constitutional body

constitutional ly prescribed mandate.
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A Fundamental Flaw in the l"t Respondent's case in the court a
quo

39. Counsel is enjoined to highlight that a fundamental flaw exists in
determination of the Court a quo on record in that:

a)

b)

there is no cogent allegation of a breach or violation of any
provision of the Constitution by any of the Respondents;

there is no finding by the court a quo that Appellant either

breached any provision of the Gonstitution of Zimbabwe or
othenruise violated Mr Zibani's rights. The interdict is issued

in a legal vacuum. This is unprecedented. The court a quo

relies on an alleged "interpretive approach".

See: Record, page 140.

there is an acceptance that the Appellant is carrying out a
legitimate and lawful constitutional process;

the allegation made that the process is unfair, lacks
transparency and unjust is legally and factually, is incredible;

the reasoning of the court a quo, with respect, defies logic
and all established tenants of constitutional law, and the
Constitution of Zimbabwe itself.

c)

d)

e)

40. The order issued by the court a quo, is not sought by the 2nd or o'd

Respondents. Their Counsel made no submissions whatsoever in

support of Mr zibani. put blunily, 3'd Respondent did not ask the
court a quo to apply "interpretive" reasoning in the matter.
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41. The Affidavit of Mrs Mabiza and the consequent amendment of the

Order sought, exposes this fallacy further, as it became apparent

that the sole purpose for seeking the Interdict was to allow a

proposed Executive intention to amend Section 180 of the

Constitution of Zimbabwe time to play out.

42. ls this a legitimate basis for obtaining an Interdict? Can the

operation of the Constitution of Zimbabwe be suspended for this

reason?

43. The introductory remarks by the Chief Justice of the Republic of

South Africa, Honourable Mogoeng CJ, in the matter of Economic

Freedom Fighters vs the Speaker of the National Assembly

and Others Cases CCT 143/15 and CCT 171115 are pertinent.

One of the crucial elements of our constitutional vision

is to make a decisive break from the unchecked abuse

of State power and resources that was virtually

institutionalised during the apartheid era. To achieve

this goal, we adopted accountability, the rule of law and

the supremacy of the Constitution as values of our

constitutional democracy. For this reason, public office

bearers ignore their constitutional obligations at their

"fi1

peril. This ,'s so because constitutionalism,

accountability and the rule of law constitute the sharp

and might sword that stands ready to chop the ugly

head of impunity off its stiffened neck. lt is against this
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backdrop that the following remarks must be

understood:

'Certain values in the Constitution have been

designated as foundational to our democracy. This

intent means that as pillar sfones of this democracy,

they must be obserued scrupulously. lf these values

are not obserued and their precepts not carried out

conscientiously, we have a recipe for a

constitutional crisis of great magnitude. In a Stafe

predicated on a desire to maintain the rule of law, it

is imperative that one and all should be driven by a

moral obtigation to ensure the continued suruival of

our democracy."'

Page 1 of cyclostyled Judgment

44. tt is evident that the above remarks are pertinent to the present

case. This case is about whether:

a) Zimbabweans respect their Constitution;

b) the legal force of a section of the Constitution ends once an

amendment to it is proposed by one arm of the State;

c) judicial authority towers over and above the Constitution of

Zimbabwe itself, are Judges the law, or is their role to

interpret and give effect to the Law?

45. The doctrine of separation of powers is aptly demonstrated by the

facts of this case as follows:
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a) the Appellant is laMully giving effect to an existing valid and

binding constitutional provision ;

b) the Executive wishes to propose amendments to such

provision(s);

c) at the time of the hearing such amendments as proposed

have no legal force or effect;

d) subsequently an Extraordin ary Gazette is wrongly issued by

the 3'd Respondent.

see: GN 434 ot 2016 published in the Extraordinary

Gazette on 23 December 2016.

The Gazettinq per se does not chanqe the law.

e) the Legislature notices the defects in GN 434 of 2016 and

asserts its legal rights under the Constitution of Zimbabwe

by re-gazetting, through an Extraordinary Government

Gazette, Vol XCV, No 1,3 January 2017, the same Bill, this

time under signature of the Speaker of the National

Assembly, in compliance with Section 328(3) of the

Constitution of Zimbabwe. The Extraordinary Gazette

specifically records as follows:

"General Notice 1 of 2017 - Constitution of Zimbabwe

Parliament of Zimbabwe, publication of a Constitutional

Biil

The following Constitutional Bill /s published with this

Gazette Extraordinary in terms of Section 328(3) of the

Constitution of Zimbabwe -
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Constitution of Zimbabwe Amendment No 1 Bill 2017

(HBl , 2017)

This general notice nullifies General Notice 434 201 6

which was published in the Extraordina\v Gazette on 23

December 2016.

3-1-2017 Advocate JF Mudenda, Speaker of the National

Assembly".

(my emphasis)

46. Nothing illustrates the principle of the separation of powers more

than the two Extraordinary Government Gazettes referred to in the

Notices.

47. The Judiciary, the Executive and Legislature all have constitutional

roles to play. Each must be allowed to play their respective

constitutionally prescribed role.

48. The Judiciary is obliged to give effect to the provisions of the

Gonstitution of Zimbabwe in force at any time. lt is not open for

the Judiciary to pander to the whims of the Executive by granting

an Interdict on the basis of a proposal to amend any law, (where in

any event no such right exists in favour of the 3'o Respondent) and

more particularly in aggravated circumstances where the

"proposal" which is supported by an unsigned memorandum and a

proposed ungazetted Bill which is defective in its form and requires

subsequent amendment.
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49. These facts alone demonstrate that the Court a

have entertained the Application for the Interdict.

quo ought not to

50. In Economic Freedom Fighters case, supra, the following

obseruations were made by Mogoeng CJ at page 39 [7a]:

"This is so, because constitutional order hinges on the rule of

law. No decision grounded on the Constitution or law may be

disregarded without recourse to a Court of law. To do

otherwise would amount to a licence to self-help. Whether the

pubtic prosecutols decisions amount to administrative action or

not, the disregard for remedial action by those adversely

affected by it, amounts to taking the law into their own hands

and is illegal. No bindinq and constitutionallv or statutorallv

sourced decision mav be disregarded willv nilly."(my emphasis)

5"1 . And at 75:

"The rule of law requires that no power be exercised unless it is

sanctioned by law and no decision or steps sanctioned by law

may bb ignored based purely on a contrary view we hold. lt is

not open to any of us to pick and choose which of the otherwise

effectual consequences of the exercise of constitutional or

statutory power will be disregarded and which given heed to.

Our foundational value of the rule of law demands of us as law

abiding people, to obey decisions made by those clothed with

the legal authority to make them or else approach the Courts of
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law to set them aside, so We may validty escape their binding

force,"

52. lt is clear in casu that there is a valid constitutional provision that

the Appellant is giving effect to. To interdict the Applicant from so

doing introduces arbitrariness to the application to the rule of law in

Zimbabwe which threatens the very fabric of our constitutional

Order.

53. lt is not open, with respect, for a iudicial officer to ignore a valid

and binding provision of the constitution of Zimbabwe in favour

of the intention of one arm of the state to tinker with such

provision, particularly, when the process of tinkering with the

provisionisinitse|ffraughtwithlegaluncertainty.

54. Are we then to suspend the operation of the Constitution of

Zimbabwe in favour of speculative amendment, is such an

approach not a direct violation of Section 2 of the Constitution?

55. The importance of the constitution

framework of Zimbabwe is recognised

Timbabwe itself.

of Timbabwe to the legal

within the Constitution of

the amendment of the Constitution of

that a Constitutional Bill that seeks to
56. Section 328 deals with

Zimbabwe and Provides
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amend the Constitution of Zimbabwe other than Chapter 4 or

Ghapter 16 must, in terms of Section 328(2), do so in express

terms and in terms of Section 328(3) not be presented in Senate

or the National Assemblv in terms of Section 131 unless the

Speaker has qiven at least ninetv (90) days notice in the Gazette

of the precise terms of the Bill. (my emphasis)

57. In addition, the Speaker is obliged immediately after giving notice

of a Constitutional Bill in terms of Subsection 3 of Subsection

328, to invite members of the public to express their views on the

proposed Bill in oublic meetinos and through written submissions

and Parliament must convene meetings and provide facilities to

enable the public to do so.

58. Under the Constitution of Zimbabwe an ordinary Constitutional

Bill is not a "walk in the parK'. ls it therefore rational to suspend

the operation of a constitutional provision by way of an Interdict

pending the completion of such an arduous process?

59. Needless.to say, other legal intervention may follow, which may

extend this process beyond the already uncertain time prescribed

by Section 328 of the Constitution of Zimbabwe.

60. The consequential question is therefore what happens in the

meantime in respect of the position of the Chief Justice after 1" of

March 2017? Was it correct at law to suspend the preliminary
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steps in the appointment process of a Chief Justice on the record

by granting the lnterdict?

SECTION D: Was there a prima facie case in suppott of the

Interdict?

61. ls the Application Urgent?

61.1 lt is submitted that the day of reckoning in respect of determination

of the time within which Mr Zibani ought to have acted is the time

that the Constitution was promulgated in July 2013.

61.2 Alternatively, when Section 180 of the Constitution was first put

into effect.

61.3 ln the further alternative, each time that Section 180 was put into

effect.

61.4 In the further alternative, when the advertisements for the current

process were first published.

61.5 lrrespective of which date this Honourable Court chooses to rely

on as the date of reckoning, Mr Zibani cannot establish urgency.

He failed to act timeously to protect any perceived rights that he

has.
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61.6 The matter was never urgent and ought to have been dismissed

on this basis alone, following the dicta in the cases summarized

below.

Zesa Staff Pension Fund v Mushambadzi SC-57-02. The Court

stated:

"With regard to a temporary interdict, the following must be

established:

1 . a right which, though prima facie established, is open to
some doubt;

2. a well-grounded apprehension of irreparable injury;

3. the absence of any other remedy;
4. the balance of convenience favours Mr Zibani"

The requirements for a temporary interdict thus are: i) a

prima facie right on the part of the applicant; ii) a well-

grounded apprehension of irreparable injury if the interim

relief is not granted and the ultimate relief is granted; iii) the

absence of any other remedy; iv) a balance of convenience

in favour of the applicant granting the interim relief.

See also Eriksen Motors (Welkom) Ltd v Protea Motors & Anor

1973 (3) SA 685(A) at 691; Flame Lily Investment Company

(Private) Limited v Zimbabwe Salvage (Private) Limited & Anor

1 980 ZLR 378; Durma (P\rt) Ltd v Siziba 1996 (2) ZLR 636 (S) at

641."
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61.7 The first two requirements for an interdict are absent herein.

Mr Zibani has no prima facie right nor is there a reasonable

apprehension of irreparable injury if the public interuiews are

to proceed.

61.8 In any event, a lawful process may not be interdicted.

The meaning of urgency was articulated by Chatikobo J in
Kuvarega v Registrar-General and Anor 1998 (1) ZLR 188 H
at 193 F in which he stated:

What constitutes urgency is not only the imminent arrival of
the day of reckoning; a matter is urgent, if at the time the
need to act arises, the matter cannot wait. Urgency which
stems from a deliberate or careless abstention from action
until the dead-line draws near is not the type of urgency
contemplated by the rules.

-See also Document Support Gentre (P\rt) Ltd v Mapuvire
2006 (2) ZLR 232 (H)

61.9 The urgency in this case is self created. In this vein,

Mathionsi J in Kuziva Tigere v Police Seruice Commission

HH 439/15 had the following to say:

"Self-created urgency, that urgency which stems from
deliberate inaction until the day of reckoning is nigh, is not
the urgency contemplated by the rules of this court. A party
that refrains from taking action when the need to do so arises
only to dash to court at the eleventh hour as if the subject
matter has just arisen will be stopped dead on the tracks
because the court will not entertain a calamity of the litigant's
own making."

61 .10 Artur Fernando Pereira Dias v
Erasmus & 5 Others HH 144110 Gowora J
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"Where a litigant has been aware for some time of the

existence of facts or a set of circumstances that could be

detrimental to his interest, it cannot be justified for that party

to allow those same circumstances to gather momentum

until a crisis is reached and thereafter cry foul and demand a

hearing from this court on the alleged grounds that the

matter is urgent. In such a case the urgency has been self-

created. A party should not wait to seek relief from the court

until the eleventh hour and expect that the court would grant

him the indulgence of having his dispute jump the queue and

be heard urgently ...The urgency of the situation in my view

must also be exhibited by equally urgent reaction on the part

of the applicant.:'

62. Absence of leave

62.1 Rule 18 of the High Court Rules provides as follows:

18. When leave of court required for issue of process

No summons or other civil process of the court may be sued out

against the President or against any of the judges of the High

Court without the leave of the court granted on court application
being made for that purpose.

62.2 The President, the Chief Justice, The Deputy Chief Justice

and the Judge President cannot be sued out of the out

unless leave of court has been granted.l The Judge

President, the DCJ and the CJ are all judges of the High

Court by virtue of section 170 of the Constitution. No leave

was granted to sue the abovementioned persons so the

application is not in terms of the rules of court.

I Nicolle versus Minister of Lands, Agriculture and Rural Resettlement and Another HH 34103
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62.3 The Court a qou misdirected itself in failing to give effect to
the above rule on the grounds of expediency.

63. The defective certificate of urgency

63.1 The certificate of urgency does not even attempt to deal with

the urgency of the case. lt does not relate to why Mr Zibani

has taken this long to file this application. The certificate

relate to the aspect that the nomination closed on 30

October. The certificate does not even attempt to deal with

the requirements of urgency as stated in the common law. lt

is for that reason that the application is defective. The words

by Dube J in Business Equipment Corporation and 2 Others

v ZIMHE Property lnvestments Ltd and Another HH 684115,

become apposite;

63.2 A legal practitioner who signs a certificate of urgency in
support of an urgent application should not do so as a matter
of course. He is expected to acquaint himself with the
contents thereof, thoroughly read the certificate of service
and satisfy self that the facts of the matter justify the matter
being dealt with on an urgent basis. He should not simply
endorse his signature on it without applying his mind. There
is a tendency on the part of legal practitioners to simply
endorse matters as urgent just because they have been
asked to do so by a fellow legal practitioner. The mischief
behind the practice of requiring legal practitioners to certify
the urgency of matters in such applications was introduced to
help screen matters and to curb abuse of that process. Some
legal practitioners perpetuate that abuse instead of checking
it.
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64. ls there a breach of the rules or constitutional values of

natural justice or transparency as alleged?

64.1 Mr Zibani's case is that is that the JSC cannot sit to choose its own

supenor.-

64.2 Where one challenges an Act of Parliament, the Courts use the

Constitution as the yardstick. In this case, Mr Zibani is attacking

the Constitution itself.

64.3 lt is not clear what standard Mr Zibani is using to challenge the

Constitution. Mr Zibani simply has no cause of action. Mr Zibani

alleges that the appointment process in section 180 is inconsistent

with the rules of naturaljustice.

64.4 The rules of natural justice are provided for in the Constitution.

Section 180, itself embodies the rules of natural justice because

the constitution is a singular document and no single provision of

the Constitution can be used to challenge the other.

64.5 lf the rules of natural justice in the constitution do not go as far as

Mr Zibani wants, it is because that is as far as the people of

Zimbabwe has deemed fit. The basic point here is that the no court

in Zimbabwe has the jurisdiction to enquire into the

'constitutionality' or'legality' of any provision of the Constitution.

t Paragraph 20
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65. ls there irreparable harm?

Mr Zibani does not deal with aspect of irreparable harm in his

papers. Without this aspect, a cause for an interdict cannot be

sustained. He does not deal with the aspect of balance of

convenience as well.

66.

66.1

A useful comparison of the old and new constitutions:

Under the old constitution, Judges were appointed in the

following manner:

84 Appointment of judges

(1) The Chief Justice, Deputy Chief Justice, Judge President
and other judges of the Supreme Court and the High
Court shall be appointed by the President after
consultation with the Judicial Service Commission.

(2) lf the appointment of a Chief Justice, Deputy Chief Justice,
Judge President or a judge of the Supreme Court or the High
Court is not consistent with any recommendation made by the
Judicial Service Commission in terms of subsection (1), the
President shall cause the Senate to be informed as soon as is
practicable.

(3) The appointment of a judge in terms of this section, whether
made before, on or after the date of commencement of the
Constitution of Zimbabwe Amendment (No. 4) Act, 1984, may
be made for a fixed period and any judge so appointed may,
notwithstanding that the period of his appointment has
expired, sit as a judge for the purpose of giving judgment or
otherwise in relation to any proceedings commenced or heard
by him while he was in office.
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66.2 The current provision states as follows:

180 Appointment of judges

(1) The Chief Justice, the Deputy Chief Justice, the Judge
President of the High Court and all other judges

are appointed by the President in accordance with this section.

(2) Whenever it is necessary to appoint a judge, the Judicial
Service Commission must-
(a) advertise the position;

(b) invite the President and the public to make nominations;

(c) conduct public interviews of prospective candidates;

(d) prepare a list of three qualified persons as nominees for the
office; and

(e) submit the list to the President;

whereupon, subject to subsection (3), the President must appoint
one of the nominees to the office concerned.

(3) lf the President considers that none of the persons on the list
submitted to him or her in terms of subsection

(eXe) are suitable for appointment to the office, he or she must
require the Judicial Service Commission to submit a further list of
three qualified persons, whereupon the President must appoint
one of the nominees to the office concerned.

(4) The President must cause notice of every appointment under
this section to be published in the Gazette.

66.3 The people of Zimbabwe, through a referendum, rejected the old

way and adopted the new way. The judiciary cannot defeat the

intention of the majority by ordering the Minister of Justice to

initiate the process of amendment. Mr zibani contends that it is
undesirable and unconstitutional for the commissioners of the

Judicial Service interview candidates to be appointed Chief Justice
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by the President in terms of section 180 and propounds that the

Constitution be amended to have only the President appoint the

Chief Justice. His suggestion takes us back to the old position that

is sec 84 of the Lancaster House Constitution, a position which

was repealed by the new constitution through a process by which

the people of the nation were consulted and opted to have the

process done by the commission in charge of the judiciary as an

independent arm of the Executive. Further, Mr Zibani's contention,

it is submitted, is misplaced in that a provision giving back power

to the President to appoint the Chief Justice would defeat the

whole principle of constitutionalism as entrenched in our

Constitution which provides for the principle of separation of

powers in section 3 (2) (e) as read with section 164.

66.4 The JSC is one of the independent commissions in the

Constitution but it is sui generis in that it heads/administers one of

the 3 arms of government, that is, the Judiciary.

66.5 lt is on that premise that there must be minimal interference with

its functions by the executive. In an ideal world it would have been

desirable that there be no interference whatsoever with the

Judiciary by the executive. However, the people have accepted

that there is need for checks and balances hence the provision

allowing the President to appoint from a list by the Judicial Service

Commission shows that the people have accepted the intrusion of

the executive but that is as far as it can go under the new

Constitutional dispensation.
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67 . The JSC's composition is in terms of section 189 of the

Constitution and it provides as follows:

189 Establishment and composition of Judicial Service
Gommission

(1) There is a Judicial Service Commission consisting of-
(a) the Chief Justice;

(b) the Deputy Chief Justice;

(c) the Judge President of the High Court;

(d) one judge nominated by the judges of the Constitutional Court,
the Supreme Court, the High Court, the Labour Court and the
Administrative Court;

(e) the Attorney-General ;

(f) the chief magistrate;

(g) the chairperson of the Civil Service Commission;

(h) three practising legal practitioners of at least seven years'
experience designated by the association, constituted under an
Act of Parliament, which represents legal practitioners in
Zimbabwe;

(i) one professor or senior lecturer of law designated by an
association representing the majority of the teachers of law at
Zimbabwean universities or, in the absence of such an
association, appointed by the President;

(j) one person who for at least seven years has practised in
Zimbabwe as a public accountant or auditor, and who is
designated by an association, constituted under an Act of
Parliament,

which represents such persons; and

(k) one person with at least seven years' experience in human
resources management, appointed by the President.
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Mr Zibani argues that the some of the members who are set

to interview the candidates are junior to the interviewees.

There is not merit in that contention.

With regards the allegation in paragraph 20 (see Record

page 11) that the appointment process may create

unnecessary animosity for the commissioners whose

preferred candidate would not have been chosen, the

concerned commissioner is at liberty to resign if they find

themselves in that situation.

Mr Zibani is of the view that the section 180 does not accord

with the rules of natural justice. In other words, the section

does not accord with the law. Assuming that the court had

the power to deal with such a question, it would mean that

the court would have to strike the provision down for now

compliance with the law.

The problem there is laws are only struck down where they

do not accord with the Constitution. Section 2 of the

Constitution provides the basis for the striking down of laws.

It provides:

2 Supremacy of Constitution

(1)This Constitution is the supreme law of Zimbabwe and any law,

practice, custom or conduct inconsistent with it is invalid to the
extent of the inconsistency.

(2) The obligations imposed by this Constitution are binding on
every person, natural or juristic, including the State and all
executive, legislative and judicial institutions and agencies of
government at every level, and must be fulfilled by them.

68.

69.

70.

71.
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3 Founding values and principles

(1) Zimbabwe is founded on respect for the following values and
principles-

(a) supremacy of the Constitution;

(b) the rule of law

what the above section sections simply mean is that there is

no other standard upon which laws in Zimbabwe can be

impeached. No law can be lacking unless it is measured

against the Constitution. Section 180 is part of the

Constitution and as such, in the matter it governs, it is the

supreme law of the land. No other stand is available to

impeach it. on that basis alone, this court has no jurisdiction

to deal with this aspect and it certainry has no jurisdiction to
order the Minister to start the process of amendment of the

Constitution.

Any law which does not accord with established legal

principles ought to be struck down. This is as far as the court
can go. lt cannot then force the Minister to do anything. In
terms of section 17s (6) (b), the court can suspend the
operation of an order of invalidity to allow parliament to put

its house in order. The court definitely cannot order

Parliament to legislate.

The constitution reflects the national values and policy. All

constitutional provisions reflect such values and policy.

when the people do not want a constitutional provision, they
have to amend it. such amendment is actioned through the

72.

73.

74.
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Legislature upon whom legislative authority vests. The role of

the court in a functional separation of powers system is to

interpret the law and in this case, the Constitution. While it is

accepted that there are necessary although undesirable

inroads into each other's roles among the executive, judiciary

and legislature, these cannot justify the judiciary, whose key

role is interpretation of the law, ordering the Legislative,

whose key role is lawmaking, to make law.

75. The absurdity of such a position can be seen in a tentative

reversal of the roles where Parliament forces the judiciary to

interpret the law and to interpret it to reach a defined

conclusion. This cannot be done as it upsets the very core

roles of the Legislature as contrasted with the Judiciary. lf

the constitution is viewed as insufficient, at best judges who

are not elected and therefore not directly answerable to the

public, can only make comments on what they view as

insufficiency in the Constitution. The courts can never force

legislative policy.

76. The Supreme has made it clear that a Court cannot suspend

the operation of certain statute law. At most it declare it

invalid can strike it down or give the Legislature a chance to

amend the said law by suspending the order of constitutional

invalidity for a limited period as per Section 175(6Xb) of the

Constitution.
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The sentiments of OHIDYAUSIKU cJ in The Registrar General of

Elections v combined Harare Residents Association and Another

SC7 lO2 are instructive.

The court cannot suspend the provisions of the Act for whatever
purpose and no matter how desirable and plausible that might be.

The above must apply with even more force to the Constitution. The

jurisprudence of the Kenyan High court in Bishop Joseph Kmani &

others vs. Attorney General & ors Mombasa High Court petition No.

669 of 2009 though not binding is also as persuasive as it is attractive:

It is a very serious legal and constitutionar step to suspend
the operation of statutes and provisions. The courts must
wade with care, prudence and judicious wisdom. For the High
court to grant interim orders in this regard, I think one must
at the interlocutory stage actually show that the operation of
the fegislative provision are a danger to life and limb at that
very moment...lt is my view the principle of presumption of
constitutionality of Legislation in (sic) imperative for any
state that believes in democracy, the separation of powers
and the Rule of Law in general. Further the courts to be able
to suspend legislation during peace times where there is no
national disaster or war, would in my view be interfering with
the indep'endence and supremacy of parliament in its
Constitutional duty of legislating law.

Glearly granting interdict sought would effectively run counter to

these principles. lt would allow the High Gourt to suspend the

operation of what is otheruuise for now, in the absence of an order
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striking it down, a perfectly valid law. Laws cannot get suspended

merely because they have been challenged. They continue

operating as valid laws until the Courts have definitively struck

them down. Maybe the only exception would be, as was stated in

the above Kimani case (supra), when lives are at stake, or as was

stated in the Nairobi High Court in Coalition for Reform and

Democracy (CORD) & Ano. v Republic of Kenya and 2 Others, Petition

Nos. 628 & 630 of 2014,:

"where there is imminent danger to the Bill of Rights"

fn the case of Nyamandlovu Farmers Association v Minister of Lands,

Agriculture and Rural settlement and Another HB lg/1s, the counter

majoritarian dilemma was raised and is instructive with respect to the

current application.

'we are after all dealing here with the problem of majoritarianism

in constitutional law. Thus counter majoritarian character of

judicial review has been raised a lot of controversy in the academic

arena because the unaccountable nature of judicial invalidation of

statutes is not easily reconciled with democratic tradition"

Jsclzibani : Heads (ABC) Page 43 of 50



77. The court cannot amend amendment of statute nor force a

government functionary by way of mandamus to initiate an

amendment. The Registrar General of Elections v Combined

Harare Residents Association & Anofher SC 7lO2 where

Chidyausiku CJ held as follows,

'The court cannot suspend the provisions of the Act for whatever

purpose and no matter how desirable and plausible that might be.

It is the legislature itself, and possibly an authority properly

delegated, that can amend an Act of Parliament. A court cannot

amend an Act of Parliament. "

Mike Campbell (Pvt) Limited & Others v The Minister af National Security

Responsible for Land, Land Reform and Hesettlement & Another SC

49107 Malaba JA (as he then was) held as follows,

"Zimbabwe has a controlled Constitution. lts provisions cannot be

amended, added to or repealed without compliance with the
prescribed special formality. Dicey supra at pp 1 18-1 19 says that a

controlled constitution "is one under which certain laws generally

known as constitutional or fundamental laws cannot be changed in

the same manner as ordinary laws."

Section 328(5) af the Constitution provides as follows,

"(5) A Constitutional Bill must be passed, at its last reading in the

National Assembly and the Senate, by the affirmative votes of two-thirds

of the membership of each House."

Any such mandamus would be against the doctrine of the separation of

powers. The doctrine has been discussed in Certification of the

Constitution of the Republic of South Africa lgg7 (4) SA 744 (CC);1996

(10) BCLR 1253 (CC) as follows:

'The principle of separation of powers, on the one hand,

recognises the functional independence of branches of
government. On the other hand, the principle of checks and

balances focuses on the desirability of ensuring that the
constitutional order, as a totality, prevents the branches of
government from usurping power from one another. ln this sense it
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anticipates the necessary or unavoidable intrusion of one branch

on the terrain of another. No constitutional scheme can reflect a

complete separation of powers: the scheme is always one of

partial separation."

78. lt is by now axiomatic that the doctrine of separation of

powers is part of our constitutional design. see Glenister v

President of the Republic of south Africa & 11 Others 2009

(1) SA 287 (CC);200e (2) BCLR 136 (cc).

79. The judgment of the Constitutional Court of South Africa, in

Nationat Treasury and Others v Opposition to Urban Tolling

and Others 2012 (6) SA 223 (CC), supra, at paragraph (63)

cited with approval the following passage in the case of

Doctors for Life tnternational v Speaker of the National

Assembty and Others 2006 (6) 5A416 (CC)' 2006 (12)

BCLR1 399;

"Where the Constitution or valid legislation has entrusted specific
powers and functions to a particular branch of government, courts

may not usurp that power or function by making a decision of the

their preference that would frustrate the balance of power implied

in the principle of separation of powers. The primary responsibility

of a court is not to make decisions reserved for or within the

domain of other branches of government, but rather to ensure that

the concerned branches of government exercise their authority

within the bounds of the Constitution. This would especially be so

where the decision in issue is policy-laden as well as polycentric."

80. Any attempt to force the Minister's hand would have the effect of

usurping the roles of the executive and the judiciary. The only

avenue one can challenge the provisions of the constitution is

where an avenue of such challenge is provided for by the same
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constitution. For instance section 167(4Xd) of the South African
Constitution, 1996, provides that;

(a) Only the constitutional Court may-
(a) decide disputes between organs of state in the national or
provincial sphere concerning the constitutional status, powers or
functions of any of those organs of state;

(b) decide on the constitutionarity of any parliamentary or provincial
Bill, but may do so only in the circumstances anticipated in section
79 or 121;

(c) decide applications envisaged in section gO or 122

(d) decide on the constitutionality of any amendment to the
Constitution

81. The import of section 167(4Xd) of the south African

constitution is that the constitutionality of amendments to be
constitution are exclusively decided by the constitutional

court. For this section to be activated there must be a
proposed amendment to the constitution in existence whose
constitutionality is then tested by the constitutional court.

82. on the contrary, the Zimbabwean constitution does not have

a similar provision allowing a challenge on a provision of the
constitution.

83. what can be challenged in the constitutional court is the
constitutionality of a Billiproposed legislation. Once a bill is passed

into law the judicial processes ceases and the only avenue to
amend the enacted law is through legislative process. The long
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and short of it is that it is the legislature who have the powers to

amend the constitution and the executive and the courts has no

such powers.

84. The inherent powers of the constitutional courl conferred to it in

terms of section 176 allows the constitutional court to develop

customary law and common law only. This court does not have

powers to develop let alone amend the provision of the constitution

or order a party to initiate amendments of the constitution. Reform

of the Constitution is a political act that cannot be revised by the

judiciary. All the judiciary can do is to show the problems and leave

the legislature to play its role.

SECTION F: Conclusion

For the above reasons, the Appellant prays that the Appeal be

allowed with the 1" Respondent to pay the costs, including the

costs of the Appeal.

DATED AT HARARE THIS 1lth DAY OF JANUA

ABC CHINAKE
Appellant's Counsel

KANTOR & IMMERMA
Appellants Legal Practifloners

MacDonald House
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10 Selous Avenue

HARARE (ABC/js 051)

TO: THE REGISTRAR
Supreme Court of Zimbabwe

HARARE

AND TO: THE REGISTRAR
High Court of Zimbabwe

HARARE

AND TO: VENTURAS & SAMUKANGE
1't Respondents Legal Practitioners

2nd Floor, Tanganyika Building

cnr Third StreeVKwame Nkrumah Avenue

HARARE_ (JS/tm)

AND

TO: HIS EXCELLENCY, THE PRESIDENT OF

THE REPUBLIC OF ZIMBABWE

znd Respondent

Munhumutapa Building

Samora Machel Avenue

HARARE

AND

TO: HONOURABLE VICE PRESIDENT OF ZIMBABWE

& MINISTER OF JUSTICE

CDE EMMERSON D. MNANGAGWA

3'd Respondent
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New Government Complex

Samora Machel Avenue

HARARE

AND

TO: CHIEF JUSTICE OF ZIMBABWE

HON. GODFREY G. CHIDYAUSIKU

4'h Respondent

Constitutional Court

Mashonganyika Buildi ng

Samora Machel Avenue

HARARE

AND

TO: DEPUW CHIEF JUSTICE L MALABA

sth Respondent

Constitutional Court

Mashonganyika Buildi ng

Samora Machel Avenue

HARARE

AND

TO: HONOURABLE JUSTICE R. MAKARAU

6th Respondent

Supreme Court of Zimbabwe

Mashonganyika Buildi ng

Samora Machel Avenue
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a

HANARE

AND

TO: hfONOURABLE JUSTICE P, G AFI "*''*uE

7" Respondent

Supreme Courl of Zl rnna:,',:

['/ashcngan),'i ka E u i id i n g

Sa'-':*a t,,':r:*: I ":^*,:

{.tAHARE

Ar.J D

i-C: HONOURABLE JUDGE PRESIFHNT G CHIWESHE

B'h Respondent

High Courl of Zimbabwe

Samora Machel Avenue

HARARE
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