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MOVABLE PROPtrRTY SECURITY INTERESTS BILL, 2O16

Mruon,u,tuuv

This Bill seeks to pnrvide for movable property to be used as security for the
purpose of obtaining loans.

Clauses I .2 and 3

T'hese clauses provide for the shorl title of the Bill (clause I ), the definition of
terms that are used in the Bill (clause 2), and the scope of its application (clause 3).

Clause 4 and 5

The Collateral Registry is established by clause 4 as a department of the Resen'e

Bank headed by a Registrar chosen by the Governor of the Bank. The purpose and

function of the Registry is primarily to enable security interests over movable property

to be registered by receiving and storing registered notices with respect to security
interests (Clause 5). lvlembers of the public will have access to the Registry.

Clause 6 and First Schedule

This clause and the related First Schedule set out the procedure in connection with
the registration of a security interest in an item of movable property. The creation of a
security interest is dealt with in paragraph 2 of the F-irst Schedule, and the obligations
that may be secured is pruvided for in paragraph 3, In term.s of paragraph 2(5) a security

interest is perfected only on its registration in the Collateral Registry. Paragraph 4 makes

provision forthe description of the assets that are to be encumbered. The extent to whiclt
a negotiable document includes within the scope of the security the tangible asset to
which it relates is specified in paragraph 5. In terms of paragraph 6 the identiliable
proceeds of an asset will be regarded as part of tlre asset. The requirements fcrr the

registration of an asset arc spelt out in paragraphs 7 to 18, in parlicular the information
that must be in the initial notice (paragraph 11), the debtor identification (paragraph

12), the details relating to a secured creditor (paragraph 13) and the description ofthe
collateral (paragraph 14), and the language ofthe registered notice of security (paragraph

15). The effectiveness ofthe registration ofa notice is provided for in paragraphs 16

and 17.

The amendment and cancellation of a notice is set out in paragraphs 19 and 29.

Paragraphs 21 makes provision for searches in the Registry. Errors relating to the
registration ofa notice are provided for in paragraph 22. Fees payable to the Registry
are provided for in paragraph 25.

Clause 7 and Second Schedule

This clause and the related Second Schedule set out the legal regime perlaining to
registered movable propefiy interests. Paragraph 3 provides for how security interests

in fungibles (commingled assets of the same kind) are to be secured. tfnder paragraph

4 the contractual limitations on the creation of a security interest are provided lbr.
Paragraph 6 requires a secured creditor who transfers a security interest to register
an amendment notice. The priority of security interests is prrrvided for in Par1 III of
the Second Schedule. The time of registration of several security interests in relation
to one debtor will determine the priority of competing security interests in terms of
paragraph T. The priority of security interests in proceeds is set out in paragraph 8. The
rights ofbuyers, other lransferees, lessees or licensees ofcollateral is provided fclr in
paragraph 12. The impact of in-solvency or liquidation proceedings or the prel-erence
to be accorded to registered interest is provided for in paragraph 13. The rights of
non-consensual creditors is set out in paragraph 1,4. Acquisition security interests are
dealt with in paragraphs 15 to 17, while paragraph 18 makes provision for priority of
security interests in fungibles.

(i)
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Part IV ofthe Second Schedule makes provision forthe rights and obligations of
parties. A debtor or a creditor is required by paragraph 2l to take reasonable care to
preserve the asset. tlnder paragruphZl,a secured creditor is required to return the asset

to the debtor. Also under that paragraph a debtor has the right to obtain information
regarding the secured obligation. Paragraph 24 deals with the effect of notification
of security interests with respect to debtors. The defences and rights of set-off of a
debtor ofreceivahles is provided for in paragraph 25. Paragraph 27 makes pnrvision
for damages.

Part VI deals with the law that is applicahle between a debtor and a secured

creditor, Lrnder paragraph 37 provides for choice of law and the applicable law in the

absence of choice of law. In tenns of paragraph 38 the law of the country in which the

tangible asset is located is the applicable law. Paragraph 39 stipulates the applicable law
with respect to intangible assets. 'lhe meaning of the location of a debtor is provided

for in paragraph 42. The law applicable to the relationship of third parties and secured

creditors is set out in paragraph 44.

Clause 8
'l'he enlbrcemenl of security interests is provided lbr in this clause and Part V of

the Second Schedule. Every registered notice ofa security interest will be treated as a

liquid document, regardless of the nature of the collateral or of the obligation secured

by the rcgistered notice. Paragraph 30 of the Second Schedule makes provision for
cases where a debtor fails to make payment to the secured creditor. Under paragraph

31 a secured creditor is emp,clwered to attach the immovable property of a defaulting
debtor.

Clause 9

tlnder this clause registered notices and other entries in Clollateral Register are

to be conclusive prcnf of rights and obligations.

Clause IO

This indemnifies the Registrar of the Registry and the Reserve Bank for any lnss

or damage sustained as a result of the bonn.fide exercise or perfornance of any function,
power or duty conferred or imposed on the person concerned try this Act. However,

damage or loss caused by negligence is not indemnified.

Clause 11

This clause will empower the Minister to make regulations to give effect to the

pncvisions of this Bill.

Clause l2
This Clause will provide tor consequential amendments to various Acts.

Clause 13

'Ihis Clause deals rvith transitional provisions. It enables the registration of prior
security interests by mutual consent of the debtor and creditor.

(ii)
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MOVABLE PROPERTY SECURITY INTERESTS BILL, 2016

ARRANGEMENTT OF SECTIONS

PART I

ker-rrarN.anv

Section
l. Short title and date of commencement.
2. Interpretation.
3. Application,
zt. Establishment of Collateral Registry.
5. Pur?ose and functions of Registry.
6. Registration of security interests in movable property.

7. I-egal regime pertaining to registered security interests.

8. Enforcement of registered notices relating 1o security interests.

9. Registered notices and other entries in Collateral Register to be cnnclusive proof
of rights and obligations.

10. Exemption from liability of Registrar, Registry and Resene Bank.
ll. Regulations.
12. Amendment of various Acts.
I3. Transitional provisions.

Rnsr ScHrir:tn-s: Provisions Relating to l\{embers of Board and to hocedure
and Staffof Board.

Src'oNn Scrmnulr: Ancillarv Pouen of Board.
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BILL
ANACT to prcrvide forthe registration cf movable property security interests:

to amend various Acts; and to provide for matters incidental thereto or
connected with the foregoing.

-5 Enacted bv the Parliament and the President of Z,imbabwe.

1 Short title and date of commencement

(l) This Act may- be cited as the Movable Property Security Interests Act
Ichapter l.

(2) This Act shall come into operation on a date to be fixed by the President
lo try statutory instrument.

2 Interpretation

In lhis Act-

'hmendnrent" in relation to a notice of a security interest, means an amendment

of, or correction of an error with respect to information contained in, a
r.5 previously registered notice;

"collateral" means-

(a) a movable asset that is subject to a security interest; or

H.B.7,2016.1
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(b) a rcceivable that is the subject of an outright transfer;

'Collateral Registry" means the Collateral Registry established in term.s of
section 4:

"debtor" means-
(a) a person who crcates a security interest to secure eitherthe person's s

own obligation or that of another person; or
(b) a truyer or other transferee of the collateral who acquires his or her

rights subject to a security interest; and

(c) a transferor under an outright transfer ofa receivable;

"deposit account" means an account rnaintained by a financial institution r0

authorised to receive deposits from the public (excluding investment
accounts to rvhich securities may tre credited);

'-financial lease" means a lease agreement, including a hire-purchase agreement.
even if not nominallv referred to as a lease, under which, at the end of
the lease- l-5

(a) the lessee automatically becomes the owner of the asset that is the

object ofthe lease; or

(b) the lessee may acquire ownership of the asset by paying no tnore
than a nominal price; or

(c) the asset has no more than a nominal residual value; 20

"fixed date" means the date fixed in terms of section | (2) as the date of
cornmencement of this Act;

'Tuture asset" means a movable asset, which does not exisl or which the debtor
does not have rights in or the power to encumber at the time the security
agreement is concluded; 2s

'tntangiblc asset " means all types of movable assets other than langible assets;

'Minister" means the Minister of Finance or any other Minister to whom the
President may, from time to time, assign the administration of this Act;

"money" means bank notes and coins issued by the Reserve Bank of Zimbabwe
under the Reserve Bank of Zimbabwe Act [Chapter 22: I5] or notes and .10

cnins authorised as legal tender by any country;

"movable property" or "movable asset" nrcans any tangible or intangible
property other than immovable property (but includes attachments to
immovable prcpefiy);

'hotice of security interest" or 'tegistered notice" means a notice of a 3.5

security interest registered in the Registry and includes an electnrnic
communication to the Registry of information in an initial registered
notice, an amendment notice or a cancellation notice;

"prcrceeds" means whatever is received in respect of the collateral, including
what is received as a resull of sale or other disposition or collection, lease 40

or licence ofthe collateral, civil and natural fruits, insurance pro,ceeds,

claims arising from defects in, damage to or loss of the collateral, and
prcrceeds of proceed.s;

"rece ivable " means a right to payment of a monetary obligation, excluding a
right to payment evidenced try a negotiable instrument, a right to payment 4.5

of funds credited to a deposit account and a right to payment under
security;

'lrgistered" in relation to a security interest, means registered in the Registry;
'Registrar" means the Registrar of the Collateral Registry appointed in terms

ofsection4(3); so
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"Registry"'means the Collateral Registry establishecl in terms of section a( I ];
'Reserve Bank" means the Reserve Bank of Zimhabwe referred tc in section 4

of the Reserve Bank of Zimbabwe Act fChapter 22;/51 (IIo. 5 of lgSJ];
"sgcured creditor" means -

(a) a person that has a security interest; or

(h) a transferee in an outright transfer of a receivable;

"security interest " means -
(a) a property right in a movable asset that is created by an agreement

to secure payment or other performance of an obligation, regardless
of whether the pades have denominated it as a security interest, and
rcgardless of the type of asset, the status of the debtor or secured
creditor, or the nature ofthe securcd obligation; or

(b) the right ofthe transferee in an outright transfer ofa receivable;

3 Application

( 1) Subject to subsection (3), this Act applies to security interests in movable
proprty and their perfectio'n by registering notices of those interests in the Clollateral
Registry.

(2) Ihe kurd of security interest that may be created in movable property lbr
the purptrse of this Act includes any security interest that may be evidenced or created
by means ofa chaftel mortgage, notarial bond, hypothec, note ofhand, charge, secured
debenture, pledge, trust indenture, trust receipt, financial lease and any other transaction
that secures payment or performance of an obligation.

(3) A security interest-
(a) in a future asset; or
(b) by way of an undivided interest in an asset or movable property; or
(c) in a part of an asset or movable property; or
(d) money not associated with any movable property ma,r" also, under certain

circumstances specilied in this Act, be perfected by registering a notice
of the security interest.

(4) Subject to paragraph 7 of the Second Schedule, security interests may be
perfected by any formal or informal mode recognised by the common law:

hovided that from the fixed day no security interests rnay be registered by
way of a notarial bond in a deeds registry.

(5) T'his Act does not apply to-
(a) securit)' interests in book-entry securities held through the Central

Securities Depository under the Securities and Exchange Act [Ch*pter
24:251;

(b) the creation and transfer of an interest in lancl, excluding a right to payrnent
ttrat arises in connecticln \,vith an interest in or a lease of land;

(c) a security interest, incltrding a mofigage in a vessel suhject to the [nland
Iiliaters Shipping Act fChupter l3:067;

(d) a security interest in an airc:raft subject to the Civil Aviation Act lCltupter
l 3 :16:1.

(e) except as otherwise pruvided in this Act, a lien, charge or other interest
given by statute or rule of law;

(f) secudty interests in proceeds of collateral if the proceeds are a type of

t5
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asset lying outside the scope of this Act to the extent that other laws apply
to security interests in those types ofassets.

(6) Nothing in this Act affects the rights and obligations of the debtor aud the
secured creditor under any law relating to consumer protection.

(7) Nothing in this Act overrides a pnrvision cf any other law that limits the .5

creation or enforcement of a security interest in, or the transferability of, specific types
of asset.

4 Establishment of Collateral Regietry

(1) There is hereby established a department of the Resen'e Bank to he known
as the Collateral Registry. to

(2) The staff of the Registry consists of the officers, inspectors and employees
of tlre Reserve Bank rcferred to in section 46 of the Banking Act [Chapter 24:201.

(3)There shall be a Registrarof the Collateral Registry who shall be appointed

by the Governor of the Reserve Bank.

(4) The Registrar may, with approval of the Governor of the Resene Bank, ls
delegale to any person refened to in subsection (2) any functions conferred upon him
or her by this Acl, other than such power of delegation.

5 Purpoee and functions of Registry

(l)'Ihe purpose of the Registry is to facilitate comrnerce, industry and other
socio-economic activities by enabling individuals and businesses to utilise their movable 20

prcperty as collateral for credit.

(2) Accordingly the f'unctions of the Registry are-
(a) to enable security interests over movable property to be perfected by

receiving and storing registered notices rvith respect to security interests;
and zs

(b) to amend or cancel the registered notices of security interests in movable
property; and

(c) to make accessible to the public information in registered notices rvith
respect to security interests; and

(d) to maintain a database of- -to

(i) rclevant information on debtors and secured creditors identified in
registered notices; and

(ii) relevant information on any movable property subject to registered
security interests.

I Regietration of notaces of security intereets in movable property 3-s

The First Schedule applies to the conditions for the registration of a notice of a

security interest in the Registry.

7 Legal regime pertaining to registered notices security interests

Ihe Second Schedule applies tn the legal rc€nme pertaining to registered notices
of security interests.

I Enforcement of registered noticee relating to eecurity intereste

(l) Every registered notice of a security interest is deemed to be a liquid
document enforceable by way of provisional sentence proceedings.
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(2) If the term-s of a security agreement creating a security interest so allou,,
the secured creditor may seize and take custody of the movable asset subjected to the
security agreement pending the grant of provisional sentence in relation thereto.

(3) Additional provisions on the enforcement of security interests are set fcrrth

in Part V ol the Second Schedule.

I Regietered notices and other entries in Collateral Register to be

conclusive proof of rights and obligations

(l) Every registered notice or amendrnent or cancellation thereof and other
entry in the Collateral Register shall be deemed to be the definitive record of any right
or obligation recorded therein, and in the event of any inconsistency between such

registered notice or entry and any other recond of such right kept in ternx ofany other
law, the entry in the Collateral Registry shall prevail as proof of the right or obligatinn
concerned and ofany particular thereof.

(2) A document purporting to be a certificate issued by the Registrar of the

contents of any registered notice or amendment or cancellation thercof and other entry
in the Collateral Register shall be admissible in any proceedings on its production by

any person as prima.facie evidence of such contents.

10 Exemption from liability of Regietrar, Registry and Reserve Bank

No liability shall attach to the Collateral Registry, the Registrar, the Reserve Bank
or any person acting with the authority or under the direction of the Registrar or the
Reserve Bank for any loss or damage sustained as a result of the bona.fde exercise
or petformance of any lunction, porver or duty conferrcd or imposed on the person
concerned by this Act:

Provided that this section shall not be construed as preventing anyone from
recovering damages or compensation in any competent court for loss or damage that
was caused by negligence.

11 Regulations

(1) The Minister may make regulations for, or with respect to, any matter under
this Act that is necessary or convenient to be prescribed by regulations for carrying out
or giving effect to this Act.

(2) Without limiting subsection (1), regulations may provide for any of the
following matters-

(a) the'conduct of the business of the Clollateral Registry;

(b) the format of notices to be registered in the Collateral Registry;

(c) the payment offees in respect ofany nratter under Pad IV ofthe First
Schedule:

(d) the provisionof copies of any notices registeredinthe Collateral Registry
and the certification of such copies; or

(e) penalties for contraventions of the regulations:

Provided that no such penalty shall exceed a fine oflevel lburteen or
imprisonment for a period of five years or both such fine and such imprisonment;

(l) any rnatter in relation to the Collateral Registry.

l5
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12 Amendment of various Acts

(l) The Insolvency Act[Chapter 6:M] is amended in

(a) section 2 ('lnterpretation') by the insertion of the following subsection
after subsection (2)-

'(3) A reference in this Act to a 'hotarial bond" shall be construed s

after the date of comrnencement of the Movable Property Security
Interests Act fChapter ], as a refercnce to a security interest registered
in the Collateral Registry established under that Act. ";

(b) section lffi "(Notarial bonds)" by the repeal of paragraph (b) and the
substitution of- lo

"'(h) any claims proved against the estate rvhich were secured by-
(i) a special notarial bond over movables; or

(ii) after the date of commencement of the N{ovable Property
Security Interests Act fChapter l, a security interest
registered in the Collateral Registry established under that l-5

Act;".

(2)The Bills of ExchangeAct lChapter l4:O2l is amendedin sectionT6'(Rights
of banliers collecting cheques not endorsed by holders) by the insertion of the words

"security interest or " before "lien".

(3) The llire Purchase ActfChapter I4:O9J is amended in- zo

(a) section 7 '(Provisions to be included in agreement)" by the repeal of
subsections (1Xc) and (3XaXi);

(b) section 8 '(Invalidity of certain provisions)" by the repeal of subsection
(lXa);

(c) section 10 '(Removal of goods)" by the deletion- 2s

(i) in subsection (lXb) of 'that, if before the ownership of the goods

has passed to the purchaser"and the substitution of 'that as long as

the security interest remains effective between the parties";

(ii) in subsection (3) of 'lf the seller of goods under a hire-purchase
agreement has given written notice of his ownership thereof to the 30

landlord of the premises where such goods are kept, such" and the
substitution of 'lf the seller of goods under a security agreement
has registered a notice in the Clollateral Registry".

(4) The Agricultural Finance Corporation ActfChapter 18:02] is amended in-

(a) section 35 '(Notes of hand)" by the insertion after subsection (5) of the 35

following subsection-

"(6) This section shall not apply to movable propefty."';

(b) section 36 'lsecurity for advance where borrower holds land in terrns
of agreement with State)" by the insertion after subsection (4) of the

following subsection- 'to

'{5) This section shall not apply to a security interest in a lease

of imrnovable property. ";

(c) section 41 '(Designated property purchased by bornrwer may become
corporation prcperty)" by the insertion after subsection (4) of the
lbllowing subsection- 45

"(5) The Corporation shall exercise its rights in terms of this
section subject to the movable property security interests law ".
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(5) The Grain Marketing Act lChapter l8:I4l is amended in paragraph 22 of
the Schedule by the deletion of 'To pledge as security for any loan"and the substitution
of 'To pledge as security for any loan or to create a security interest in".

(6) The Tobacco Industry and Marketing Act [Chnpter 1820] is amended in
section 6l '(Establishment of pools)" by the deletion of "pledge as security"and the
substitution of "pledge as security or create a security interest in".

(7) The l)eeds Registries Act fChCIpter 20:051is amended-
(a) in section 5 ("Duties of registrars') by the repeal of paragraphs (l), (k)

and (l);

{b) in section l2 ('Registration of land or real right in favollr of trustee') b-r'

the deletion of 'br a notadal bond"and 'br the rights under such notarial
bond";

(c) in section 17 ("Exclusion of general clause in mortgage bonds') by the
deletion of u*,and shall not register anll notarial bond rvhiclr purpofis to
bind imrnovable property ";

(d) in section 48 ('?assing of bonds in favour of agents') -
(i) in subsection (l) by the deletion of 'br notarial bond";

(ii) in subsection (7), in the rJefinition of "participation bonrl", by the
deletion of 'br notarial bond";

(e) by the repeal ol'section 55;

(t) b,v the repeal ol'section 69 and the substitution of*-

"69 No hypothecation of leases and sub-leases

t{o hypotlrecation of a lease or sub-lease that is immovable proprty
shall be registered in a deeds registry unle$s such hyprthecation is
effected by means of a mortgage bond.";

(g) in section 73 ('Transf'er of irnmovable property by erecutor') by the
insertion of the following subsection, the existing section becoming
subsection (l)*-

"(?) For the avoidance of doubt it is declared that, in relation
to cessions of notarial bonrJs by executors, suhsection ( 1) applies
onll' to such bonds registered lvith a deeds registry before the date
of commencement of the lt{ovable Property Security Interests Act
[Chupter f .".

(8) The Clompanies Act lChapter 24:037 is amended in-
(a) section 106 '{(lreation and registration of clebentures) "-*

(i) hy the deletion from subsection (1) ol' u'nlovable or";
(ii) by' the rcpeal of subsections (2) and (a);

(iii ) by the repeal of subsection (5) and the substitution of the fbllowing -
"(5) Registration of such mortgage bonds antl cancellation

or cession thereof irr rvhole or in part shall be effectecl in
accordance with the regulations and practice of the Deecls
Registry relating to mofigage bonds and when so registered such
mofigage bonds shall, as trom the date of registration, subject to
any prior rights arising out of any bond or debenture previously
registered or out ol any legal h1'pothec or right of retention,
operate as a lirst preferential charge in respect of so much of
the imrnovable prrrperty of the companlr as is mentioned and
descrihed therein as bound try way of security for the fullilment
of the obligation undefiaken by the company thereunder. "'
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(iv) by the insertion after subsection (7) of the following subsection-

"(8) Forthe avoidance ofdoubt, no bond shall be registered

for purposes of binding movable pmperty in terms of this section

and any such bond shall be effected in terms of the movable

property security interests law"; s

(b) section 107 '(Register of mortgages and debentures and register of
debenture holder) " by the insertion after subsection (8) of the following
sutlsection*

'(9) For the avoidance of doubt, no trond shall be registered

lbr purposes of trinding movable property in terms of this section l0

and any such bond shall be effected in terms of the movable

property security interests law. ".

(9) The Co-operative Smieties Act fChapter 24:05] is amended by the repeal of
section 30 '(Creation of securities in favour of registered societies) " and the substitution

of the following- r-s

"30 Creation of securities in favour of registered societies

Subject to any prior mortgage registered over immovable property'

any debt payable to a registered society by any member, past member

or deceased member shall be a lirst charge on all produce of labour and

things used in connection with production mised, purchased or produced 20

in whole or in parl from any loan, whether in money or in goods, given

to him by the society:

Provided that nothing in this section shall affect the claim of any

bona.fide purchaser or transferee without notice ".

(10) The Infrastructural Development Bank of Zimbabwe fChapter 24:14] is zs

amended in-
(a) section 17 '(Powers of Bank)"in subsection (1)(a2) by the insertion after

"mortgage " of 'hecurity intercst ";

(b) in the Schedule-
(i) in paragraph 4 by the insertion of "create security interest in"before

"morlgage"; 30

(ii) in paragraph 5 by the insertion of "a security interest" before
"mortgage".

( 1 1) The Banking Act lChapter 24:20.1 is amended in section 56 ( "Freezing of
deposits and inve'stments of banking institutions under curatonhip') in subsection (5)

(c) by the deletion of "pledge" and the substitution of "pledge or security interest". 3s

13 Traneitional provieions

( I ) In this section-

'prior security interest"means a rightcovered by a security agreement entered

into before the fixed date that is a security interest within the meaning of
this Aci and to which this Act rvould have applied if it had been in force 40

at the time when the security interest was created.

(2) For the avoidance of doubt it is declared that every prior security interest

continues to be legally valid and enforceable.

(3) A written agreement entered before the fixed date between the debtor and

the secured creditor creating or providing for a prior security interest is deemed to 4s

10
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constitute authorisation by the debtor fr:r the registration of a security interest in terms
of this Act.

FIRST SCHEDUI-E (Section 6)

RrctstnruoN op MovasLE hopEnry Sscrnnms

PART I

PnruuN.q,ny

Interpret(fiion in |rirst Schedule

1. In this Schedule-
"designated field" means the space on the prescribed registry notice form

designated for entering the specified type of information;

'lntellectual property " means -
(a) a copyright as defined in section 2(1) of the Copyright and

Neighbouring Rights Act fChapter 26:051;

(b) industrial prop€fiy rights as defined in section 2( I ) of the industrial
Designs Act fChapter 26fl21;

(c) a trade mark as defined in section 2(1) of the Trade Marks Act
lChapter 26:O4l; and

(d) any crther rights related to the rights set out in paragraph (a), (b) or
(cX

'lnventory" means tangible assets held by the debtor for sale or lease in the
ordinary course of his or her business, including raw and semi-pnrcessed
materials;

'hegotiable document " means a document, such as a warehouse reccipt or a bill
of lading that embodies a right to delivery of tangible assets and satisfies
the requirements for negotiability;

'hegotiable instrument"means a bill of exchange, cheque and prcrmissory note
as defined in the Bills of Exchange Act[Chapter M:a2f and a negotiable
certificate of deposit as prescribed in section 20 of the Building Societies
Act[Chapter 24:02];

"perfected security interest" means a security interest created by a security
agreement and perf-ected in accordance with paragraph 2;

"registrant" means the person who submits the prescribed registry notice fomr
to the Collateral Registry.

PAKI'II
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Crestton end registration of security agreeftrent
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2. ( I ) A debtor may create a security interest by entering into a security agreement
with a secured creditor.

(2) A debtor must have rights in the asset to be encumbered or the power to
40 encumber it.

(3) A security agreement may pnrvide for the creation of a security interest in
a future asset.

(4) A security agreement must*
(a) be in writing, signed by the secured creditor and the debtor; and

ll
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(b) identify the secured creditor and the debtor; and

(c) except in the case ofan agreement that provides for the outright transfer
of a receivable or other liquid document, describe the secured obligatiou,
whether by a reference to all obligations or generically or specifically;
and ,s

(d) describe the collateral as provided in section 8.

(5) Subject to paragraph 8, either party to a security agreement may register an

initial notice in the Collateral Registry by completing the prescribed fbrm and submitting
it to the Registrar.

(6) A security appeement entered into and registered in accordance with this l0
paragraph creates a security interest and is enforceable, despite not complying with
formalities imposed by other laws.

Obligations that may be secured and assets thnt may be encumbered

3. (1) A security interest rnay secure any type of obligation, present or ltture,
determined or determirmble, conditional or unconditional, fixed or fluctuating. ls

(2) A security interest may encumber a movable asset conforming to any one

of the following descriptions, or a combination of them*-

(a) any specific movable asset, or quantity of a specific assets, or an asset

described by a computational formula;

(b) any part of a movable asset or an undivided right in a movable asset; 20

(c) any class, category or type of movable assets; and

(d) all of a debtor's movable assets of whatever description. whether thc
assets are existine or future assets.

-D" 
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4. ( 1) The collateral must be described in the security agreement in a manner that 2s

will enable it to be identified u4th reasonable certainty.

(2) A description that indicates that the collateral consists of all of the debtor's
movable assets, or of all of the debtor's movable assets of a specific description, satislies
the standard of sutrparagraph (1).

(3) Serial-numbered collateral must be described by a serial number, and the 30

make and the nanre of manufacturer, unless it is held as an inventory.

(4) A description reasonably identifies the collateral if il identifies the collaleral
by describing it in any of the ways refened to in paragraph 3(2).

Tangible asSets cavered by negotiable docaments or used in connettion witlt
intellec:tual property rights 3-s

5. (1) A security interest in a negotiable document includes the tangible asset

covered by the document:

Provided that the issuer of the document is in possession of the asset at the

time the security interest in the document is created.

(2) For the avoidance of doubt it is declared that a security interest in a tangible {)
asset in connection with which an intellectual property right is used does not extend to
the intellectual property, and a security interest in intellectual propedy does not extend
to a tangible asset in connection with which that intellectual property is used.

Special provisions to secure rights to proceeds

6. ( I ) Ifa security interest in an asset is perfected, a security interest in any proceed.s 45

ofthat asset is perfected without any further action by the debtor or the secured creditor

T2
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if the proceeds are in the form of money, receivables, negotiable instruments or rights
to payment of funds credited to a deposit account.

(2) lfa security interest in an asset is perfected, a security interest in any type
of pnrceeds of that asset other than the types of proceeds referred to in subparagraph

s (l) is perf'ected lbr ten working days after the proceeds arise or thereafter if, before
the expiry of the ten working days, the security interest in the proceeds is perfected by
registration in the Collateral Registry.

I]ART III

RnctsrR{TIoN Rnet nnEN{ENTS

Debtor I authorisution for regi strotion

7. (l) Registration ofan initial notice is ineffective unless authorised by the debtor
in writing.

(2) Registration of an amendment notice that adds collateral not included in
the security agreemeilt is ineffective unless authorised by the debtcrr in writing.

l s (3) Registration of an amendment notice that adds a debtor is ineffective unless

authorised by the additional debtor in writing.

(4) Authorisation may be given before or after registration of a notice.

(5) A notice may be registered before the creation of a security interest or the

conclusion of a security agreement to which the notice relates.

20 (6) A written security agreement is sufficient to constitute authorisation hy the

debtor for the registration of a notice.

One notice sufficient for security interests ttnder multiple securiN agreements

8. The registration of a single notice mav relate to security interests created by
the debtor under one or morc security agreements with the same secured creditor.

zs Public ntcess

9. ( I ) Any person may submit a notice to the Collateral Registry, if such person-
(a) has established a user account with the Collateral Registry; and

(b) has paid the prescribed fee.

(2) An amendment or cancellation notice may only be submitted thruugh the
30 user account and by the person that is authorised to submit such notice under this Act.

(3) Any person may submit a search request to the Collateral Registry using
the prescribed search request form.

(4) If access is refused, the Clollateral Registry must corffnunicate the reason

to the registrant or searcher promptly.

3s Rejection of registration of notice or search request

10. (l) The Clollateral Registry must reject the registration of a notice if no
information is entered in one or morc of the required designated fields.

(2) The Collateral Registry must reject a search request if no information is
entered in one of the fields designated for entering a search criterion.

.+0 (3) Except as prrovided in subparagraph ( l) or (2), the Collateral Registry may
not reject the registration of a notice or a search request.

(4) Ifthe registration ofa notice or a search request is rejected. the Collateral
Registry must communicate the reason to the registrant or searcher without delay.

13
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Infornnlion required in initial notice

11. (1) An initial notice must contain the following information in the relevant

designated field-
(a) the identifier and address ofthe debtor in accordance with paragraph 13;

and -5

(b) the identifier and address ofthe secured creditor or his or her representative

in accordance with paragraph 13; and

(c) a description of the collateral in accordance wi{h paragraph 4; and

(d) the period ofeffectiveness ofthe registration; and

(e) any other information as rnay be prescribed in regulatinrs for statistical to

purposes only.

(2) If there is more than one debtor or secured creditor, the required inlbrmation
must be entered separately for each debtor or secured creditor.

Debtor identifier and name

12. (l) Where the debtor is a natural p€rson, the debtor identifier is the unique ts

identification number as may be prescribed in regulations.

(2) Where the debtor is a juristic person, the debtor identifier is the unique

identification number as may be prescritred in regulations.

(3) Where the debtor is a natural person, the debtor name is the name as it
appears in the relevant identity document. 20

(4) Where the debtor is a juristic person, the debtor name is the name that

appears in the most recent document or law that constitutes that juristic person.

Sec ured credi t or i de ntifi er

13. (l) Where the secured crcditor is a natural person, the securcd creditor identifier
is the name of the secured creditor or his or her representative as it appears in any' 2s

relevant identity document as rnay be prescribed in regulations.

(2) Where the secnred creditor is a juristic person, the secured creditor identifier
is the name of the secured creditor or its representative that appears in the most recent

document or law that constitutes that juristic trnrson.

Description o.f collateral -lo

14. (l) The description of the collateral in a registercd notice must confbrm to
the requirements of paragraph 4.

(2) If the registered notice describes the collateral in a manner that exceeds

the description of that collateral in the security agreement, the security interest in the

rcferenced assets is deemed not to have been perfected. 3s

(3) Reference to an asset in a registered notice does not imply or represent that

the debtor presently has or in the future will have rights in the asset.

I-a.nguage of information in notice

15. With the exception of the names and addresses of the debtor and the secured

creditor or his or her representative, the information contained in a registered notice N
must be in English or other language as may be prescribed in regulations or any other
law

Tinre oJ ffictiveness of registetion of notice

16. (t) The Collateral Registry must assign a unique registration number to a
registered initial notice.

L1
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(2) The registration of an initial, amendment or cancellation notice is effective
from the date and time when the information in the notice is entered into the records

' of the Clollateral Registry so as to be accessible to searchers.

(3) The Collateral Registry must enter information in a notice into its records
s without delay after the mtice is submitted and in the order in which each notice was

submitted.

(4) The Collateral Registry must record the date and time when the information
in a notice is entered into its records so as to be accessible to searchers.

Period o.f effectiveness of registration of notice

10 17. (l) The registration of an initial notice is effective for the period of time
indicated by the registrant in the designated field ofthe notice.

(2) The freriod of effectiveness of the registration of an initial notice may be

extended only within six months before its expiry by the registration of an amendment
notice that indicates in the designated field a new period.

1.5 (3) The period of ellectiveness of the registration of an initial notice may be

extended more than once.

{.1) The registration of an amendment notice extends the period of effectiveness
for the period indicated in the amendment notice beginning from the time the current
period would have expired if the arnendment notice lrad nrrt been registered.

zo Obligation Io send copy of registered notice

18. Not laterthanfive working days afterthe registrationof a notice, the Collateral
Registry must send to the registrant a copy of the information in a registered notice,
indicating-

(a) the date and time wlren the registration became effective; and

2s (b) the registration number.

Amendment and cancelkttion notice s

19. (1) Subject to subparagraph (2), the person identified in a registered initial
notice as the secured creditor may register an amendnrent or cancellation notice relating
to that notice.

,30 (2) Upn registration of an amendment notice changing the person identified
in a rtgistered initial notice as the secured creditor, only the person identified in the
amendment notice as the secured creditor may register an amendment or cancellation
notice.

(3) The registration of an amendnpnt or cancellation notice is ineff'ective unless

,1-5 authorised by the penon identified in the registered initial or amendment notice as the

secured creditor.

(4) An amendment notice must contain in the relevant designated field-
(a) the registration number; and

(b) the information to be added or otherwise modified.

40 (5) An amendment notice may relate to one or morc than one item of information
in a registered notice.

(6) A cancellation notice must contain in the designated field the registration
number to which the cancellation relates.

(7) When a notice of any security interest is or has been registered in favour

45 ofa trustee in his or her capacity as such, such registration shall be sufficient to vest

15
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successors in office of that trustee with the rights attaching to such security interest,

and it shall not be necessary to register an amendment to the registered notice of the

security interest.

Compulsory registration of amendment or cancellation notice

20. (l) A secured crcditor must register an amendment notice if- s

(a) the registered notice to which it relates contains information that exceeds
the scope ofthe debtor's authorisation; or

(b) the security agreement to which the registered notice relates has been

revised to delete some collateral and the debtor has not otherwise
authorised the registration. lo

(2) A secured creditor must register a cancellation notice if-
(a) the registration of an initial notice was not authorised by the dehtor; or

(b) the registration of an initial notice was authorised by the debtor but the
authorisation has been withdrawn and no security agreement has been

concluded; or l5

(c) the security interest to which the notice relates has been terminated and

the securcd creditor has no furlher commitment to pnrvide value to the

debtor.

(3) A sccured crcditor may not charge or accept any fee or expense for complying
with his or her obligation under subparagraph (lXa) or (2Xa). 20

(,1) If any of the conditions set out in subparagraphs (1) and (2) are met, the

debtor is entitled to request the secured creditor in writing to register an amendment
or cancellation notice and the secured creditor may not charge nr accept any l-ee or
expense therefor.

(5) If the secured creditor does not comply with the debtor's written request 2s

ref'erred to in subparagraph (4) within ten working days after its receipt, the debtor
is entitled to seek the registration of an amendment or cancellation notice through a

summary judicial or administrative procedue.

Search results

21 . ( 1) Upon submission of a search request that satisfies the requirements of this 30

Pa{ the Registrar must, without delay, pnrvide a search result that indicates the date
and time when the search was perlbrmed and-

(a) set forth all information ineach registered notice thatcontains information
matching the search criterion exactly; or

(b) indi,cate that no registered notice contains information matching the search 3-t

criterion exactly.

(2) Upon request by a searcher, the Registrar must issue an official search

cerlificate indicating the search result.

(3) A written search result issued by the Registrar is proof of its contenls in the

absence ol'evidence to the contrary. 40

Errors in required infarmation entered in notice

?2" (l) An error in the debtor identifier renders the registration of the notice
ineffective.

(2) An erncr in the debtor identifier does xrt render the registration of the notice

ineffective with respect to other debton conectly identified in the registered notice. 4-s

(3) An error in required information other than the debtor's identifier does not

16
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renderthe registration of the notice inefl-ective unless the errorwould seriously mislead
a reasonable searcher.

(4) Any error in the statistical information that may be prescribed by regulations
does not alTect the effectiveness of the registration of the notice.

s (5) An error in the description of the collateral does not render the registration
of the notice ineffective with respect to other collateral sufliciently described.

(6) An error in the serial number of the serial-numbered collateral renders the
registration ineffective as against a buyer or lessee of that asset.

Transfer of security interest

l0 23. (l) Ifthe secured creditor transfers a security interest or a part thereof', the
secured creditor may register an amendment notice to reflect the transfer.

(2) A transfer of a security interest is effective whether or not an amendrnent
notice has been registered.

intrgritv af information in the Collateral Registry

ls 24. (l) The Registrar rray not amend or delete information contained in any
registered notice, and the registration of an amendment or cancellation notice must be

effected in such a rnanner as to preserve the information contained in the initial notice.

(2) The Registrar must preserve all the inftrrmation contained in the records of
the Collateral Registry and reconstruct it in the event of loss or damage.

20 (3) The Collateral Registry nuy remove information in a registered notice from
the Register only upon the expiry of the period of effectiveness of the registration of
the notice.

(4) The Registrar must archive information removed fromthe Registry records
fnr ten years in a nnnner that enables the information to be retrieved in accordance

2-s with pragraph 21.

Collateral Regi stry .fee s

25. 'Ihe Collateral Registry may charge the prescribed fees for the registration,
amendment or cancellation of anv notice,

SECOND SCHEDULE (Section 7)

30 Lr::ll Recr[,rE Psrrarxnc ro RsfisrERED Movl,su] Pnopnrry SrcLnnns

35

PART I

hsl-rNdNanv

Interpretation in Second Schedule

l. In this Schedule-

'hcquisition security interest" means a security intercst in a tangible asset
or intellectual property which secures the obligation to pay any unpaid
portion of the purchase price of the asset or other credit extended to enable
a debtor to acquire it to the extent the credit is used for that purpose;

"attachment to immovable property"means a tangible asset that, despite being
physically affixed to immovable property, is treated as movable prcpefiy
by virtue of not having lost its separate identity, including an installation
defined in section 19(2) of the Hire Purchase Act lChapter 14:091;

"certificated securities" means securities evidenced bv a certificate that-

4tl
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(a) provides that the peruon entitled to the securities is the person in
possession of the certificate; or

(b) identifies thc person entitled to the securities;

'bompeting clairnant" means a creditor of a debtor or other person with rights
in the collateral that may be in competition with the rights of a secured s

creditor in the same collateral, including-
(a) another secured creditor ofthe debtor who has a security interest in

the same collateral;

(b) another creditor of the debtor who has a right in the same collateral;

(c) the insolvency representative in insolvency proceedings in respect lo

ofthe debtor: or

(d) a buyer or other transferee, lessee or licensee of the collateral;

'bonsumer goods" means goods primarily used or intended to be used by the

debtor for personal, family or household purposes;

"equipnrcnt " means a tangible asset that is primarily used or intended to be used l s

by the debtor in the operation of his or her business, other than inventory
or corlsumef goods;

"notification of a security interest ina re,ceivable" means a notice by the debtoror
the secured creditor informing the debtor of the receivable that a security

interest has been created in the receivable; zo

'bbligor of the receivable " means a p€rson that owes payment of a rcceivable,
irrcluding a guarantor or other person secondarily liable for paymenl of
the receivable;

"uncefiificated securities" means securities not evidenced by a cenificate.

PART II zs

Sprcrel h.ovtstoNs as ro Cnr:attox axu TruusFm oF Snctnruv INrnRnsts

Right to proceeds

2. (1) Subject to paragraph 6 ('special provisions to secure rights to proceeds')
of the First Schedule, a security intercst in an asset includes its identifiable proceeds.

(2) Where proceeds in the form of funds credited to a deposit account or money 'o
are commingled with other assets of the same kind-

(a) the security interest includes the commingled assets, despite the proceeds

ceasing to be identifiable; and

(b) the security interest in the commingled assets is limited to tlre value of .ts
the proceeds immediately before they were commingled; and

(c) if at any time after the commingling, the amount of the balance credited
to the deposit account or of the commingled money is less than the

amount of the proceeds immediately before they were commingled, the

obligation secured by the security interest that is enforceable against the 40

commingled assets is limited to the lowest amount between the time when
the prcceeds werc commingled and the time the security interest in the

proceeds is claimed.

SecuriQ interesls in fungible s

3. (1) A secrnity interest in a fungible asset continues after it is commingled with 45

other fungibles of the sanrc kind, and is limited to the value of the collateral immediately
before commingling.

18
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l0

(2) Where fungibles are commingled with other fungibles of the same kind, and
two or more secured creditors had separate security interests in those tungibles before

commingling, the secured creditors are entitled to share in the commingled fungibles
according to the ratio that the obligation secured by each security interest bears to the

sum of the obligations secured by all security interests.

Contrartual limitations on creatton of a security interest

4. (l) A security interest in a receivable is effective as between the debtor and
the secured creditor and as against the oblignr of the receivable despite an agreement
limiting in any way the debtor's right to create a security interest entered into between
the debtor and the obligor ofthe receivable or any subsequent secured creditor.

(2) Nerthing in this section affects any obligation or liability of the debtor for
breach of the agreement referred to in subparagraph (l), but the other party to the

agreement rnay not avoid the contract giving rise to the receivable or the security

agreement on the sole ground of the breach of that agreement, or raise against the

secured creditor any claim it may have as a result of such a breach against the debtor.

(3) Any person who is not a party to the agreement referred to in subparagraph
(1) shall not be liable for the debtor's breach of the agreement on the sole ground that

he or she had knowledge of the agreement.

(a) This paragraph applies only to receivables arising tiom a contract-
(a) that is a contract for the supply or lease of goods or services other than

financial services;

(b) a construction contract or a contract for the sale or lease of immovable
propefiy; or

(c) for the sale, lease or licence of irdustrial or other intellectual propefiy or
of proprietary information.

(5) A security interest in a right to payment of funds credited to a deposit account
iseffective despite anagreement betweenthe detrtorandthe financial institutionlimiting
in any way the debtor's right to crcate a security interest.

Personal or property rights securing or supporting payment or other performnnce

5. ( 1) A secured creditor with a security interest in a receivable or other intangible
asset, or a negotiable instrument has the benefit of any personal or property right that
securcs or supports payment or other performance of the collateral without a new acl
of transfer.

(2) Ifthe right referred to in subparagraph (l) is transferable only with a new
act of transfer, the debtor must create a security interest in it in favour of the secured

creditor.

Po s t -re gi strat ion transfer o.f c ollat eral

6. ( 1 ) If a security interest has been perfected and the collateral is transferred to
a transferce who acquires its rights subject to the security intercst, the security interest
remains perfected and retains whatever priority it had over the rights of competing
claimants before the transfer:

Provided that the secured creditor mtnt register an amendment notice adding
the tnursferee's identifier and address as a new debtor within ten working days after
the secured creditor acquires knowledge of the transl-er and the transferee's identifier.

(2) If the secured creditor registers an amendment notice after the expiration
ofthe period indicated in subparagraph (1) or does not register an amendrnent notice

at all-
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(a) a security interest created by the transferee of such collateral has priority

over the security interest to which the amendment notice relates; and

(b) a person who buys, leases or licenses the collateral after its transfer but

before the registration of the amendment notice acquires its rights free

of the security interest to which the amendment notice relates.

(3) In the case of successive transfers of the collateral, subparagraphs ( 1 ) and

(2) apply to the last transfer.

PART III

Pmonrur.s

Contpeting securiryn interests created by sante debtor

?. (1) Subject to this Parl, priority among competing security interests created by

the sarne debtorln the same colliteral is determined according to the time of registration

of a notice in the Clollateral Registry.

(2) The priority of a security interest with respect to which a notice has been

registered in the Collateral Registry before the conclusion of a security agreemenl or'

inihe case of a security interest in a future asset, before the debtor acquires rights in the

asset or the power to encumber it, is determined according to the time of registration'

(3) A security interest created by the a debtor in a collateral and perfected by

registration of a notice in the Collateral Registry has priority over any other security

inierest created by the same debtor in the same collateral and perfected by any formal

or informal mode recognised by cofilmon law, regardless of the time of the latter

perfection.

(.1) Priority among competing security interests created by the same debtor

iu the same collateral and perfected by any formal or informal mode recognised by

common law is determinetl by order of time, with the time of the first perfection having

pdority over subsequent perfections'

Competing securiN interests created by dffirent debtors

8. A security interest created by a debtor is subordinate to a security interest in the

same collateral created by another person if, before the debtor acquired the collateral,

it was subject to the security interest created and perfected by the other penon'

Irrelevance o.f knowledre of existence of security interest

9. The knowledge or lack of knowledge of the existence of a security interest on

the part of a secured creditor does n<rt affect its priority under this Act.

Future adtances andfuture assets

10. (1) subject to the rights ofnon-consensual creditors under paragraph 1;1, the

priority oi u ."",irity interestlpplies to all-secured ohligations, including obligations

incurred after the security interest was perfected'

(2) The priority of a security interest applies to all collateral described in a

n.tice registeredln the Collateral Registry, irrespective of rvhether it is acquired by

the debtor or colnes into existence before or after the time of registration'

Priority of security interest in proceeds andfungibles

ll. (l) Ifa security interest in proceeds ofthe collateral is perfected as provided

in paragraph 6 of the Firsi Schedule, ihe priority of the security interest inthe proceeds

is ihe same as the priority of the security interest in that asset'

l(i
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(2) Where fungibles are commingled with other fungibles of the same kind,
then if there are two or more security interests in the fungibles before they were
commingled those interests shall retain the same priority as against each other as they
had immediately before the commingling.

Rights of buyers or othzr transferees, lessees or licensees of collateral

12. (l) If the collateral is sold or otherwise transferred, leased or licensed and a
security interest in that collateral is perfected at the time of the sale or other transfer,
lease or license, a truyer or other transferee, lessee or licensee acquires its rights subject
to the security interest except as provided in this paragraph.

(2) A buyer or other transferee of the collateral acquires its rights tree of the
security interest, if the secured creditor authorises the sale or other transfer of the asset

free of the security intercst.

(3) I'he rights of a lessee or licensee of the collateral are not affected by a
security interest if the secured creditor authorises the lease or licence as if unaffected
by the securily interesl.

(4) A buyer in good faith of tangible collateral sold in the ordinary course of
the seller's husiness acquires his or lrer rights free ofthe security interest.

(5) The rights of a lessee of tangible collateral leased in good faith in the
ordinary course ofthe lessor's business are nol alTected by the security interest.

(6) 'fhe rights of a non-exclusive licensee of intangible collateral licensed
in good faith in the ordinary course of the licensor's business are not aft'ected by the
security interest.

(7) If a buyer or other transferee of tangible collateral acquires its rights free
of a security interest, any subsequent buyer or other transferee also acquires its rights
free ofthat security interest.

(8) If the rights of a lessee of a tangible collateral or licensee of intangible
collateral are not affected by the security interest, the rights ofany sub-lessee or sub-
licensee are also unaffected by that security interest.

Impact of debtor's insolvency or liquidation on priority of a security interest

13. (1) A security interest that is perfected under this Act at the time of the
cofirrrencenrcnt of insolverpy or liquidation proceedings with rcspect to the debtor remains
perfected and retains the priority it had before the c.ommencement of the insolvency
proceedings, unless another claim has priority pursuant to the insolvency law.

(2) For the purpose of insolvency or liquidation proceedings, a security interest
perfected by registration shall be deemed to be a special notarial bond over movables,
and if the insolvent estate or company under liquidation consists of security interests
in the nature ofa notarial bond registered in a deeds registry and another or others are

perfected by registration in the Collateral Registry; the latter shall have priority over
the former.

Ri ghts of non-consensual creditors

14. ( 1) The right of a noll-consensual creditor has priority over a security interest
if, before the security interest is perfected, the non-consensual creditor has registered
a notice in the Clollateral Registry.

(2) If a security interest is perfected before the non-consensual creditor registers
a notice in the Collateral Registry, the security interest has priority but that priority is
limited to credit extended bv the secured creditor-
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(a) within thirty working days from the time the secured creditor received
a notification from the non-consensual creditor that the non-consensual
creditor has registered a notice in the Collateral Registry; or

(b) pursuant to an irrevcrable commitment in a fixed amount or an arnount to
tre fixed pursuant to a specified formula of the securcd creditor to extend ,5

credit, if the commitment was made before the secured creditor received
a notification from the non-consensual creditor that the non-consensual
creditor had registered a notice.

(3) A possessory lien on goods which secures payrnent or performance of
an obli_qation frrr services or materials furnished with respect to goods by a person in lo

the ordinary course ofthe person's business has priority over a security interest in the

goods as long as {he holder ofthe possessory lien remains in possession ofthe goods.

Non-acquisition security inlerests competing with acquisition securily interests

15. An acquisition security interest in consumer goods, equipment, inventory, or
intellectual propeAy has prioritl' over a competing non-acquisition security interest ls

created by the debtor:

Provided that a notice with respect to the acquisition security interest is
registered in the Collateral Registry before the debtor obtains grssession of the asset

or acquires a right in intellectual property.

Competing acquisiti.on security interests 20

16. (1) Subiect to subparagraph (2), the priority between competing acquisition
security interests is determined in accordance with paragraph 7.

(2) An acquisition security interest of a seller or financial lessor has priority'

over a competing acquisition security interest of a secured creditor other than a seller
or financial lessor. 2s

Acquisition security interests in proceeds

17. (1) In the case of an acquisition security interest iu equipment, a securitl
interest in proceeds has the same priority as the acquisition securitf interest.

(2) In the case of an acquisition security interest in inventory or intellectual
property a security interest in proceeds has the same priority as the acquisition security 30

interest, exceptwhere the prcceeds take the formof receivables, negotiable instruments,

or rights to payment of funds credited to a deposit account.

(3) The priority of a security interest in proceeds referred to in subparagraph

(2) is conditional'on the acquisition secured creditor notifying non-acquisition secured

creditors with a security interest in the same kind of asset as the proceeds that, before -l-5

the proceeds arose, the acquisition secured creditor registered a notice in the Collateral

Registry.

Acquisition sec uriry int ere sts i n .fungibles

18. An acquisition security interest in an asset extends to the fungible, and has

priority over a non-acquisition security interest granted by the same debtor in the +t
fungibles with which the first-mentioned asset is commingled.

Subordination

19. (l) A person rnay at any time subordinate the priority of his or her rights
under this Act in favour of any existing or futurc competing claimant without the need

for the beneficiary to be a party to the subordination. 4s
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(2) Subordination does not affect the rights of competing claimants otherthan
the person subordinating his or her priority and the beneficiary of the subordination.

7 ransferees af neg,otiable instruments , funds , money, negotiable documenls and
securlnes

20. (l) A consensual transferee of a negotiable instrument acquires its rights
free of the security interest that is perfected by registration of a notice in the Collateral
Registry if the consensual transferee-

(a) qualifies as a holder in due coune under the Bills of Exchange Act fChnpter
14:021; or

(b) takes possession of the negotiable instrument and gives value without
knowledge that the sale or other transfer is in violation of the rights of
the secured creditor under the security agreement.

(2) A depositary institution's right to set off obligations owed to it by the debtor

has priority as against a security interest in the right to payment of funds credited to
the deposit account.

(3) A transferee of funds liom a deposit account pursuant to a transfer initiated
or authorised by the debtor acquires his or her rights free of a security interest in the

right to payment of funds credited to the deposit account, unless the transferee has

knowledge that the transfer violates the rights of the secured creditor under the security

agreement.

(4) r\ transferee that obtains possession of money that is subject to a security

interest acquircs his or her rights free ofthe security interest, unless that transferee has

knowledge that the transfer violates the rights of the secured creditor under the security

agreemenl.

(5) A transferee ofa negotiable docunent who takes possession ofthe negotiable

document and gives value without knowledge that the sale or other transfer is in
violation of the rights of the secured creditor under the security agreement, acquires

his or her rights free of a security interest in the negotiable document and the tangible
assets covered thereby that is perfected under this Act.

(6)Atransferee ofsecurities who takes possession ofthe certilicated security
or acquires rights in an uncertificated security and gives value without knowledge that
the sale or other transfer is in violation of the rights of the secured creditor under the
security agreement acquires his or her rights free of a security interest.

PART IV

3.5 RIc;rrrs nND OsucAiloNS oF P,qRrts,s axo Tlnno-Paxrv Osrrcons

Obligations of debtors and secured creditors in relation to collateral

21. (1) A debtor or secured creditor in possession of the collateral must exercise
reasonable car€ to preserve the asset.

tJpon termination of a security interest in the collateral-

the secured crcditor in possession of such collateral must return it to the
debtor; and

(b) the securcd creditor not in possession of such collateral must register an

amendment or cancellation notice as provided in paragraph 20 of the First
Schedule.

15

?a

25

3(l

(2)

(a)
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Rights o.f debtors and secured creditors in relation to collaleral and secured
obligations

22. (l) A secured creditor in possession of the collateral has the right-
(a) to be reimbursed and add to the secured obligation any reasonable expenses

he clr she incurs for the preservation of the asset, including the cost of s

insurance, payment oftaxes and other charges;

(b) to make reasonable use ofthe asset and apply the revenues it generates

to the payment of the secured obligation.

(2) A secured creditor has the right to inspect the collateral in the possession of
the debtororanother person. 10

(3) A debtor is entitled to request the secured creditor to provide information
with regard to the secured obligation or the collateral.

(4) Within five working days after receipt of a written request for infbrmation, a

secured creditor mrnt provide to the debtor-
(a) a statement of account that provides an accounting of the unpaid l.s

obligations secured by the collateral;

(b) a statement indicating the collateral in which the secured creditor claims
a security interest; or

(c) a statement that both provides an accounting of the unpaid obligations
secured by the collateral and identifies the collateral subject to a security z0

interest.

(-5) A debtor is entitled without charge to one response to a request during any
three-month period.

(6) The secured creditor may require payment of a charge not exceeding the

amount as rnay be prescribed in regulations for each additional response. zs

Protection oJ obligor of receivable

23. Except as otherwise provided in this Act, the creation of a security interest in
a receivable does not affect the rights and obligations ofthe obligor ofthe receivable,
including the payment terms contained in the contract giving rise to the receivable.

Nottfication of security interest and payment of receivable 30

U. (l) Notification of a security interest in a receivable is effective when received
try the obligor of the receivable if it reasonably identifies the encumbered receivable
and the secured creditor.

(2) Notification of a security interest in a receivable may relate to receivables

arising after notification. 3s

(3) Until the obligor of the receivable receives notification of a security interest

in a receivable, it is discharged by paying in accordance with the original contract and

whercafter the obligor of the receivable receives notification of a security interest in a
receivable, it is dischargedonly by payingthe secured creditoror, if othenvise instructed

in the notification or subsequently by the securcd creditor in writing received by the 40

obligor of the receivable.

(4) If the obligorof the receivable receives notificationof morc than one security
interest in the same receivable created by the same debtor, it is discharged by paying
in accordance with the first notification received.

(5) The obligor of the receivable is entitled to request the secured creditor to 4s

prrcvide him or her, within a reasonable period of time, adequate proof that the security
interest in a receivable has been created.

21
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10

(6) t-lntil the secured creditor complies with the provisions of subparagraph (5)"

the obligor of the receivable may discharge his or her obligation by paying the debtor,

even ifthe obligor ofthe receivable has received a notification ofa security interest.

Defe nc e s and ri g ht s of s et -off af o bli go r of re c ei v ab l e

25. ( I ) In a claim by the secured creditor against the obligor of the receivable for
payment of the encumbered receivable, the obligor of the receivable may raise against
the secured creditor-

(a) all defences and rights ofset-offarising from the contract giving rise to
the receivable, or any other contract that was part of the same transaction.
of which the obligor of the receivable could avail him"self or herself as

if the security interest had not been created and the claim were made by
the debtor; and

(b) any other right ofset-offthat was available to the obligor ofthe receivable
at the time it received notification of the security interest.

(2) Notwithstanding subparagraph (1), the obligor of the receivable may not

raise as a def-ence or right of set-off against the debtor's breach of an agreement referred

to in paragraph 4limitirrg in any way the debtor's right to create the security interest.

(3) The obligor 0f the receivahle
agreement, not to raise against the secured

referred to in subparagraph (1).

may agree with the debtor in a signed

creditor the defences and rishtri of set-otf

(4) The obligor of the receivable may not waive defences arising from fraudulent

acts on the part of the secured creditor or based on his or her own incapacity.

Modification of original agreement

26. An agrcement concluded before notification of a security interest in a receivable
created by a security agreement between the debtor and the obligor of the receivable
that affects the secured creditor's rights is effective as against the secured creditor, and
the secured creditor acquires conesponding rights.

Entitlenvnt to damages.for breach o.f obligation

2'/. (l) If a person fails to discharge any duty or obligation imposed by this
Act, the person to whom the duty or obligation is owed or any other person who can
reasonably be expected to rely on performance of the duty or obligation shall have a

right to recover damages for any loss or damage that was reasonably foreseeable as

likely to result from the failure.

(2) Nothing in subparagraph (l) shall limit or affect any liability that a person

may incur under any law other than this Act.

(3) hr addition to the damages payable under subparagraphs (1) and (2), any

person that registered a notice without authorisation of the debtor shall be responsible

to pay to the debtor the statutory damages as rnay be prescribed.

Recovery of payments nnde by obligor of receivable

28. The failure of -
(a) the debtor; or

(b) the transferor of the rcceivable in the case of an outright transfer of a

contractual receivable;

to perform the contract giving rise to a receivable does not entitle the obligor of
the receivable to recover from the secured creditor a sum paid by the obligor ofthe
receivable to the debtor or the secured creditor.

t5
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Rights as against.financial institution thnt maintains deposit accounl

29. (l) The creation of a security interest in a right to payment of funds credited

to a deposit account does not atfect the rights and obligations ofthe financial institulion
with which that deposit account is maintained without its consent, nor does it obligate
the financial institution to provide any information about that deposit account to third -s

parties.

(2) i\ny rights of set-off that the financial institution may have are trot affected

by any security interest that the financial institution may have in a right to payment of
funds credited to a deposit account maintained with the financial institution.

PATil'V

Erroncgunxr or Sectlrurv Innrn-e.sr

Post-de;fault rights

30. ( l) After the failure to pay or othenvise pertbrm the secured obligation, the

debtor and the secured creditor are entitled to exercise - ls

(a) any riglrt under the provisions of this Part; or

(b) any riglrt provided in the security agreement; and

(c) any right provided under any other law, except to the extent it is
inconsistent with the provisions of this Act.

(2) The exercise of a post-default right with respect to the collateral does not 20

prevent the exercise of a post-default right with respect to the secured obligation" and

vice versa.

(3)The debtorand (borrouer) may not waive unilaterally orvary hy agreement

any of his or her rights under the provisions of this Part before default.

Enforcement against attachments ta immovable property 25

31. If an otfigation is secured by both a movable and immovable property of a

debtor, the secured creditor may elect to enforce-
(a) the security interest in the movable asset under the provisions on

enforcement of a security interest in a movable asset and the encumbrance
on the immovable property under the law governing enforcement of 30

encumbrances on imtnovable propefty; or

(b) both rights under the law goveming enforcement of encumbrances on

immovable property.

Right of redemption

32. (L) Any person whose rights are affected by the enforcement pro,cess in 3s

accordance with the provisions of this Part is entitled to redeem the collateral by paying

or otherwise performing the secured obligation in full, including the reasonable cost

of enforcement.

(2) The right of redemption may be exercised until the asset is sold or otherwise

disposed of, acquired or collected by the secured creditor or until the conclusion of an .+0

agreement by the secured creditor for that purpose.

Right o.f higher-ranking secured creditor to take over enforcement

33. (1) Notwithstanding commencement of enforcement by another secured

creditor or a non-consenstral creditor, a securcd creditor whose security interest has

priority over that clf the enforcing secured creditor or non-consensual creditor is entitled zt-5

l0
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to take over the enforcement prcrcess at any time before the asset is sold or othenvise
disposed of, oracquired by the secured creditor or until the conclusion ofan agreement
by the secured creditor for that purpose.

(2) The right of the higher-ranking secured creditor to take over the enforcement

pracess includes the right to enforce by any method available to a secured creditor
under this Act.

(3) Before commencement clf enforcement, a non-consensual creditor musl
notify any secured creditor that registered a notice against the debtor with re spect to
the collateral against which enlbrcement is sought.

CI The secured creditor may within five working days after receiving the

notification inform the non-consensual creditor of his or her intention to take over
enfbrcement.

(5) The non-consensual creditor rnay not take any enforcement action before

the expiration of the time period referred to in subparagraph (4).

Acquisition of collateral in total or partial satisfaction o.f secured obltgation

3"4. (l) The secured creditor fiury propose in rvriting to acquire one or more of
the collaterals in total or partial satisfaction ofthe secured obligation.

(2) The secured creditor must send the proposal to-
(a) the debtor;

(b) the borrower but only in the case of a proposal to accept the collateral in
partial satisfaction of the secured obligation;

(c) any person with rights in the collateral that has notified in writing the

secured creditor of those rights, at least five working days betore the
prrrposal is sent to the debtor or the debtor waived the right to receive
the proposal; and

(d) any other secured creditor that registered a security interest notice
with respect to the collateral, at least five working days before the
proposal is sent to the debtor or the debtor waived the right to receive
the proposal.

The proposal must*
identify the secured creditor and debtor;

specify the amount owed as of the date the profrusal is sent, including
interest and the cost ol'enf orcement, and the amount of the obligation that
is praposed to be satisfied by acquiring the collateral, whether the secured

creditor proposes to acquire tlre collateral in total or partial satistaction

of the secuted obligation;

describe the collateral, refer to the right to redeem the collateral as provided

in paragraph 3?;

state the date after which the collateral rvill be acquircd tty the secured

creditor.

(4) 'f he secured creditor acquires the ccllateral -
(a) in the case of a proposal for the acquisition of the collateral in full

satisfaction of the secured obligation, unless the secured creditor receives
an obiection in writing from any person entitlecl to rcceive such a proF)sal
within fifteen working days after the pruposal is sent to that person; and

(h) in the case of a profrusal for the acquisition of the collateral in partial
satisfaction of the secured obligation, only if the secured creditor receives

t5

20

(3)

(a)

(t)

(c)

(d)

'+5
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the affirmative consent of each addressee of the pnrposal in writing rvithin
fifteen working days after the pnrposal is sent to that person.

(5) The debtor may make a proposal in accordance with subparagraph (l)
and if the secured crcditor accepts it, the secured creditor must proceed as provided in
subparagraphs (2), (:1) and (4) but is not obliged to send a prcposal to the debtor. s

Collectictn of paymenl under receivable, negrstiable instrum.ent, right ro payntent o.f

.funds credited to derySit atcoant or securily

35. (l) After default, a secured creditor with a security interest in a receivable,
negotiable instrument, right to payment of funds credited to a deposit account or
security is entitled to collect payment from the debtor of the receivable, obligor under r0

the negotiable instrument, financial institution or issuer of the securitl'.

(2) The secured creditor may exercise the right to collect under subparagraph

(l) even before default with the consent of the debtor.

(-3) A secured creditor exercising the right tn collect under subparagraph ( l)
or (2) is also entitled to enforce any personal or prope(y right that secures or suppods 15

payment of the collateral.

(4) The right of the secured creditor tc collect under subparagraphs ( I ). (2) and

(3) is subject to paragraphs 23 to 26.

Callection of payment under receivahle bt outright transferee

36. ln the case of an outright transfer of a receivable, the transferee is entitled to 20

collect the receivable before or after default ofthe transfenrr.

PART VI

Appucaeti l-aw

kw applicable to mutual rights and oblig,ations

37. The law applicable to the mutual rights and obligations of the debtor and the zs

secured creditor arising from their security agrcement is the law chosen by them and,

in the absence of a choice of law, the law governing the security agreement.

Law applicable to security interest in tangible asset

38. (l) Except as otherwise provided inthis paragraph, the law applicable to the

creation, perfection and priority of a security interest in a tangible asset is the law of 30

the country in which the asset is located.

(2) The law applicable to the creation, perfection and priority of a security

intercst in a tangible asset of a type ordinarily used in more than one country is the law

of the country in which the debtor is located.

Law applicuble to securiqv* interest in intangible asset 35

39. (l) The law applicable to the creation, perfection and priority of a security

interest in an intangible asset is the law of the country in rvhich the debtor is located,

(2) The law applicable to the creation, perfection, priority and enforcement

of a security interest in a right to payment of funds credited to a deposit account, as

well as to the rights and obligations between the financial institution and the secured 40

creditor-
(a) is the law of the country in which the financial institution with wltich the

account is maintained has its place of business;

28
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(b) where the financial institution has places of business in more than one

country, the law applicable is the law of the country in which the branch
maintaining the account is located.

(3) The law applicable to the creation, perfection and priority of a security

s interest in an equity security is the law of the country in which the issuer is located

and the law applicable to the creation, perfection and priority of a security interest in
a debt security is the law ofthe country governing the securities.

(4) T'he law applicable to the creation, perfection and priority of a security
interest in intellectual property is the law of the country in which the intellectrnl property

ro is protected.

Lnw applicable to enforcement o.f security interest

.{0. The law applicatrle to issues relating to the enforcement of a security interest -
(a) in a tangible asset is the law of the country where the relevanl act of

enlirrcement takes place; and

l,i (b) in an intangible asset is the law of the country where the debtor is located.

kw applicable to securiry interest in prcceeds of cctllateral

41. ( 1) The law applicable to the creation of a security interest in proceeds is the

law applicable to the creation r:rf the secrnity interest in the original collateral from
which the proceeds arose.

20 (2) The law applicable to perfection and priority of a security interest in proceeds

is the law applicable to perfection and priority of a security interest in the original
collateral of the same kind as the proceeds.

25

30

Meaning of location of debtor

42. For the purposes of this Part, the debtor is located-
(a) in the case of a natural person, if the debtor does not have a place of

business, in the country in which the debtor is ordinarily resident;

(b) in the case of a juristic person -
(i) in the country in which it has its place of business, if any; or

(ii) if the debtor has a place of business in more than one country, in the
country in which the central administration of the debtor is exercised.

Relevant time for determining location

43. (l) Except as provided in subparagraph (2), ret-erences to the location of the

collateral or of the debtor in this Part-
(a) refer to the location at the time the security interest is created, if the

3s creation ofthe security interest is in issue; or
(b) refer to the location at the time the.security interest is perfected or the

priority over it is determined, if the perfection of the secwity interest or
the priority over it among competing secured creditors is in issue.

(2) If the rights of all competing secured creditors in the collateral arc createcl

& and perl'ected and the rights of all other competing claimants are established before
a change in the location of the collateral or the debtor, references in this Paft to the

location of the collateral or of the debtor with respect to the perfection of the security

interest or the priority over it among competing securcd creditors and other claimants.

rcfer to the location prior to the change in lcrcation.
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Law applicable to relationship a.f third parties and secured creditors

41. The law applicable to the relationship between the debtor of a security interest
in a receivable, nego{iable instrument or negotiable document and the obligor of the
receivable, the obligor under the negotiable instrument or the issuer of the negotiable
document is the larv applicable to-

(a) the relationship between the obligor of the receivable, the obligor under
the instrument or the issuer of the document and the holder ol a securitv
interest in the receivable. instrument or document: and

(b) the conditions under which a security interest in tlre receivable, instnrment
or documeilt may be invoked against the obligor of the receivable, the
obligor under the instrument or the issuer of the document, inclucling
whether an agreement limiting the clebtor's right to create a securit)'
interest ma1' be asserted by the obligor of the receivahle, the obligor under
the instrument or the issuer of the document; and

(c) whether the obligations of the obligor of the receivahle, the obligor under
the instnrmelrt or the issuer of the document have been clischarged.

IO
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