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The Chief Justice had ordered that Appellant's Heads of Argument 

had to be in by the 17ili July 2018. Unfortunately, however, 

Appellant was only availed with the record of proceedings a day 

later than the date set by the Chief Justice. The written 

reasons for judgment were availed in the afternoon of the 16th 

July 2018 after Appellant's Heads of Argument had already been 

drafted. The Heads had to be re-drafted as the written reasons 

for judgment contained new issues which needed to be addressed. 

Consequently, Appellant filed its Heads of Argument a day later 

than agreed. Respondents have expressed no objection to the 
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Heads being filed a day out of time. Application shall therefore 

be made to the Court on the date of hearing for condonation. 

SECTION A: THE PRELUDE 

1. The success or failure of the present Appeal turns on three 

very simple legal questions. 

Question 1: Is the Constitution o:f 

Zimbabwe, Amendment Act No (20) 2013, 

the Republic o:f Zimbabwe? I:f the 

the Republic o:f 

the supreme law in 

answer is in the 

a:f:firmative the next question under this text would be, are 

certain provisions o:f this constitution greater or above 

others? 

Question 2: Can compliance by a political party with the 

operation o:f any substantive or procedural imperative 

speci:fically set out in the Constitution be suspended by 

operation o:f an interdict granted by a single Judge sitting 

on an Urgent basis in the High Court? 

Question 3: From a substantive 

perspective, did the zst Respondent 

the well-known principles guiding 

and procedural law 

on the record satis:fy 

judicial o:f:ficers in 

granting interdicts on an urgent basis? 

2. The ancillary issues: 

i) Did the Court a quo correctly accept the Certificate 

of Urgency as valid? 
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ii) Is the finding by the Court a quo 

failed to adhere to the children's 

Constitution o£ Zimbabwe correct? 

that Appellant 

rights of the 

iii) Did the Court a quo correctly subordinate the role of 

the Judiciary to the Legislator's intentions? 

iv) Does the decision of the Court a quo defy logic and 

reason and go against established constitutional 

tenets and precedent, to the extent that it cannot be 

allowed to stand? 

3. For the sake of completeness, each of these points (in 2. 

Above) that are hereinafter referred to as "ancillary 

matters arising on the record", will be dealt with in brief 

in the last part of these Heads of Argument. 

4. Counsel will be able to argue each of the points to the 

full extent at their hearing, if so required. 

SECTION B: FACTUAL BACKGROUND 

5. The Appellant is a Political Party, established in terms of 

our and recognized laws of the Constitution o£ the Republic 

o£ Zimbabwe, Amendment (No 2) Act 2013 (hereafter referred 

to as "the Constitution of Zimbabwe"). It is also the 

ruling Party which forms government and formulates policies 

for the country. 

6. From the aforegoing, it is therefore common cause that the 

Appellant is a board corporate which can sue and be sued 
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like the 1st respondent and both bodies are recognized in 

terms of the Constitution of Zimbabwe. 

7. The Appellant opposed the Application in its entity, the 3rd 

Respondent did not oppose the Application. 

8. On 20th of June 2018, the Court a quo granted the Order, and 

undertook to provide reasons if requested. 

9. Appellant filed an Appeal in terms of Section 43 (1), as 

read with Section 43(2) (d) of the High Court Act [Chapter 

7:06], whose effect was to suspend the interdict granted by 

the Court a quo. 

10. The filing of the Appeal and the consequent suspension 

of the interdict was entirely lawful and does not in any 

way constitute any contemptuous conduct on the part of the 

Appellant's or its legal practitioners. 

11. It is trite law that an Appeal is noted against the 

Judgement or Order itself and not against the reason or 

reasons for a Judgement. There can be an Appeal only 

against the substantive Order made by a Court and not 

against the reasons of Judgement. 

See: Muchapondwa vs Madake and Others 2006 (1) 

ZLR, 196H; 

See also: 

Administrator, cape and Another vs Ntshaqela and 

Others 1990 (1) SA 705A at 714J-715D, and the cases 

cited therein. 

See also: 
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Chidyausiku vs Nyakabambo 1987 (1) ZLR 119 S at 

124C, where it was held that: 

"In order to be valid, a Notice o£ Appeal must be 

directed to the whole or part o£ the order made by the 

Court a quo and not to its reasons for making the 

Order in question. It must be lodged against the 

substantive Order." (my emphasis) 

12. The gravamen of the 1st respondent's case is found on 

pages 12-16 of the record and were captured on pages 1-8 of 

the cyclostyled judgment by Mafusire J. In short, the hub 

of the complaint was a disputed report by the Zimbabwe 

Human Rights Commission, a Constitutional Board established 

in terms of Section 242 o£ the Constitution with wide 

ranging powers that include the promotion of awareness, 

respect, protection, attainment and observance of human 

rights at all levels of society, and the protection of the 

public against abuse of power and any mal administration by 

the State, public institutions and their officers. The key 

recommendation of the report was that political parties in 

Zimbabwe should adopt a code of conduct the provisions of 

which should include the following: 

12.1. The prevention of misuse and manipulation of 

school children at political rallies and ensuring that 

their attendance is free, safe and well protected. 

12.2. Keeping school premises free of political 

meetings and other activities and desisting from the 

practice of compelling school children to participate 

in any political gatherings or demonstrations. 
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13. Justice Mafurise's judgment makes the following 

observation on the 2"ct page, "the report was compiled at the 

instance of the applicants. They had complained to that 

board about desecration of the rights of school children 

and school teachers aforesaid. The report covers the period 

from July 2017. It is not clear, when it was actually 

published. Its major findings were the following 

infringements: 

"A breach of the children's right to education as 

enshrined in Section 7 5 and Section 81 [ 1] [ e] of the 

Constitution. It was said that children periodically 

missed school after being forced to attend the 1st 

Respondent's rallies to provide entertainment, 

through, among other things, participating in 

provocative dancing. 

Children, were said to be exposed to hurt speeches and 

inflammatory language." 

14. In paragraph 5 of the judgment judicial notice was 

taken of the fact that in November 2017 there were seismic 

changes that led to a new dispensation in Zimbabwe . 

15. The Respondents averred that the violations were 

continuing despite the recommendations made by the Zimbabwe 

Human Rights Commission in its report. 

16. An extensive provisional order with far reaching 

consequences was granted and its provisional relief was 

almost identical to the final relief sought, which means 

that actually, the 1st and 2"ct Respondents already had a 

final order upon asking for interim relief. This meant that 
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the order granted by the Court a quo was final and 

definitive in its nature and therefore could be appealed 

against. 

17. Accordingly, it is not open to doubt that there is a 

valid Appeal before this Honourable Court and, secondly, 

that the noting of the Appeal was not in any way 

contemptuous of the High Court or in violation of Zimbabwe 

Law. 

18. Having set out the background to the matter, Counsel 

proposes to now deal with the issues in more detail. 

SECTION C: DETAILED SUBMISSIONS IN SUPPORT OF THE APPEAL 

The Supremacy of the Constitution of Zimbabwe and why we should 

all respect it. 

19. The preamble to the Constitution of Zimbabwe records a 

declaration: "We, the people of Zimbabwe". The declaration 

ends with the following statement: 

"And, imploring the guidance and support of Almighty God, 

hereby make this Constitution and commit ourselves to it as 

the fundamental law of our beloved land." (emphasis added) 

20. The Constitution of Zimbabwe goes further, in its 

body, and, under Chapter 1, and states: 

"2. Supremacy of Constitution 

(1) This Constitution is the supreme law of Zimbabwe 

and any law, practice, custom or conduct 
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inconsistent with it is inva~id to the extent of the 

inconsistency. 

(2) The obligations imposed by this Constitution are 

binding on every person, natural or juristic, 

including the State and all execute, legislative and 

judicial institutions and agencies of Government at 

every level and must be fulfilled by them." 

(emphasis added) 

21. Section 3 of the Constitution of Zimbabwe records the 

values and principles: founding 

" ( 1) Zimbabwe is founded on respect for the following 

values and principles-

a) supremacy of the Constitution; 

b) the rule of law; 

c) 

d) 

e) 

f) 

g) 

h) 

i) 

(3) The principles of good governance, 

State and all institutions and 

Government at every level, including-

a) 

b) 

c) 

d) 

which bind the 

agencies of 

e) Observance of the principle of separation of powers; 
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f) 

g) 

h) 

i) 

j) " 

22. As a matter of fact and law therefore, the 

Constitution o£ Zimbabwe requires strict adherence to its 

provisions at two levels, namely." 

a) substantive rights or laws established or provided for by 

the Constitution directly or through delegated subsidiary 

legislation issued through Parliament; and 

b) adherence to any constitutional procedures or processes 

prescribed under the Constitution o£ Zimbabwe. 

2 3. These two fundamental principles bind everyone. This 

includes the Appellant. Where the Constitution o£ Zimbabwe 

imposes a duty on the Appellant of either a substantive 

and/or procedural nature, the Appellant is strictly obliged 

to follow the provisions of the Constitution o£ Zimbabwe, 

and so are the respondents. 

24. To act or hold otherwise would amount to a flagrant 

violation of the constitutional provision(s) and, secondly, 

would, in the case of a ruling party which is integral to 

the administration of justice in Zimbabwe, leave the 

Constitution naked and subject to ridicule and scorn by all 

and sundry. 

25. It is respectfully submitted that no violation of the 

Constitution of Zimbabwe has occurred. There is no wrong 
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which 1st 

Appellant 

Respondent 

against as 

manner, shape or form. 

can 

no 

object 

rights 

to and seek to interdict 

have been violated in any 

26. It is opined that the right to education that is 

provided in terms of Section 75 of the Constitution has the 

following proviso in Section 75 (4) which provides as 

follows; 

"The State must take reasonable legislative and other 

measures, within the limits of the resources available 

to it, to achieve the progressive realization of the 

rights set out in subsection (1) ." 

27. It is argued that, children are learning heritage 

studies, visual performing arts, physical education, sports 

and mass display which were made compulsory subjects under 

the new curriculum. On page 83 of the record the appellant 

demonstrated the following: 

"In these subjects dances like Mbende, Jerusarema and 

Muchongoyo are taught. These are our traditional 

dances and are part of our cui tural heritage, with 

Jerusarema being treasured as a world heritage. These 

traditional dances have always been taught and 

practiced in schools and when non-governmental 

organizations (NGOs), eminent persons and senior 

government officials are at certain events, school 

children have always traditionally attended as dance 

troupes to showcase their skills and talents. This can 

happen at a rally, community meeting or celebration in 

a community or village. It is therefore wrong to say 
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that the party compel.s students and pupil.s to dance 

provocativel.y at al.l. its gatherings." 

28. In allowing parents and teachers to bring their 

children for a practical performance of these dances and 

other forms of mass display at any political rallies the 

appellant will be observing the rights to education as 

formulated under Section 75 (4) of the Constitution. Unless 

evidence is presented that appellant directly and 

specifically compelled commandeered or coerced these 

students and their teachers, allowing them at their 

rallies, they cannot bar them or give them space to do 

practical demonstrations of what they have learnt at school 

as to do so would be in violation of Section 75 (4) of the 

Constitution as read with Section 81 (f) of the same 

Constitution. 

It is important to note that there is no single testimony, 

document or piece of evidence that was produced to the 

Court to prove that the Appellant participated in forcing 

the children to attend is rallies together with their 

teachers and perform there. Unless such evidence is 

presented, we cannot rely on speculation and conjecture in 

such a serious matter involving rights of children that are 

constitutionally guaranteed. 

2 9. The Court a quo therefore gravely misdirected itself 

in granting the interdict when the Appellant was following 

Sections 75 (4) and 81 (1) (f) of the Constitution of 

Zimbabwe. 
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30. There is also preservation of traditional knowledge 

which involves the performance of these traditional dances 

and Section 32 which provides for the enjoyment and 

performance of sporting and recreational activities. When 

children are brought by their teachers to rallies, the 

appellant has no right to prevent them from enjoying these 

constitutionally guaranteed rights. 

31. Whilst children should not be compelled to attend 

rallies without their parents and teachers who will be 

acting in loco parentis. Whilst children should not be 

coerced to attend political gatherings in order to protect 

their freedom of assembly which the appellant was not 

doing, parents who bring their children to these rallies 

should not be barred. 

32. On page 13 of the judgment, the learned Judge in the 

court a quo avers that Appellant's conduct infringed on the 

rights of 1st respondent's members as set out in the 

Constitution such as the following: 

"The right of freedom of assembly and association, and 

the right not to assemble or associate with others [s 

58 (1)]; 

The right not to be compelled to belong to an 

association or not to attend a meeting or gathering [s 

58 (1)]; 

[in relation to school premises and assets under their 

occupation, 

occupy and 

custody or control] the right to 

use property, and the right not 

hold, 

to be 

compulsorily deprived of same. [ s 71 ( 2) and ( 3) ] " 
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33. In paragraph 34, the learned judge opined that he was 

satisfied that the Respondents had blatantly abused these 

rights: freedom of school children, their schools and their 

teachers as set out in the application. This was not a 

proper assessment of appellant's conduct, because the 

children came with their teachers for their performances 

and education, the buses and school premises were hired. No 

force was used. 

34. It is argued that, the Court's decision now forces the 

appellant to breach the freedoms it was trying to protect 

by allowing students and teachers to attend these rallies. 

35. It is also argued that, balancing these rights and 

determining how they are implemented will be the role of 

the legislature and not the courts. 

36. The first case relied upon in support of the above 

principles is the matter of Biti and Another vs Minister of 

Justice, l.egal. and parLiamentary Affairs and Another 

2002(1) ZLR 1778 - where the full bench of this Court made 

the following observation and remarks that are pertinent to 

the present matter: 

"Having discussed the nature of parliamentary standing 

orders and found that they have constitutional standing, 

the Supreme Court, per Justice Ebrahim JA, stated that: 

'There is, therefore, merit in the 

submission that, having made such a l.aw, 

Parl.iament cannot ignore that l.aw. 

Parl.iament is bound by the l.aw as much as 

any other person or institution in Zimbabwe. 

Because standing orders arise out of the 
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Constitution, and because the Constitution 

mandates Par~iament to act in accordance 

with standing orders, they cannot be 

regarded mere~y as "ru~es o£ a club". 

Standing orders constitute ~egis~ation, 

which must be obeyed and fo~~owed. ' at 

~86E-F 

2. The Supreme Court found that Zimbabwe is 

a constitutiona~ democracy. At 190A-H, the 

Supreme Court he~d in summary that; 

a) Zimbabwe is a constitutional democracy 

and therefore "the centerpiece of our 

democracy is not a sovereign Par~iament, but 

a supreme ~aw (the Constitution)." 

37. In a constitutional democracy, it is the Courts, not 

Parliament, that determines the lawfulness of actions of 

bodies, including Parliament. 

38. In Smith vs Mutasa NO and Another 1989(3) ZLR 193(S), 

it was specifically held that the Judiciary is the guardian 

of the Constitution and the rights of citizens. 

It was also held that Parliament could not disregard the 

fundamental rights enshrined in the Constitution. 

The Constitution of Zimbabwe is the supreme law of the 

land. It is true that parliament is supreme in the 

legislative field assigned to it by the Constitution, 

but even then parliament cannot step outside the 

bounds of the authority prescribed to it by the 

Constitution ... " 
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39. With all due respect, it is respectfully submitted 

that Judges of the High Court are also bound, not only to 

respect and follow the provisions of the Constitution of 

Zimbabwe, but also enforce such provisions insofar as they 

dictate procedures and substantive requirements to be 

carried out by any constitutional bodies, including the 

Appellant. 

40. In this matter, Sections 75 (4) and 81 (1) (:f) o:f the 

Constitution o:f Zimbabwe of Zimbabwe are clear. All the 

parties before this Honourable Court accept that they are 

in full force and effect. How then can a valid 

constitutional provision which is embodied in the supreme 

law of the land be the subject of an Interdict? 

41. Therefore no Interdict can arise against a political 

party carrying out a constitutionally prescribed mandate. 

A Fundamental Flaw in the Respondents' Case in the Court a quo 

42. Counsel is enjoined to highlight that a fundamental 

flaw exists in the determination of the Court a quo on 

record in that: 

a. There is no cogent allegation of a breach or violation of 

any provision of the Constitution by the appellant; 

b. There is no factual finding by the Court a quo that 

Appellant either breached any provision of the 

Constitution of Zimbabwe directly or indirectly or 

otherwise violated children's rights directly. The only 

finding of the Court on page 13 of the judgement is a 
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blanket conclusion that ignores the time honoured dicta 

that; 

"He who alleges must proven. The interdict is issued 

in a legal vacuum. This is unprecedented. The Court a 

quo relied on an alleged "interpretive approachn; 

c. There is an acceptance that the Appellant is carrying out 

a legitimate and lawful constitutional process, in 

holding rallies and letting its members campaign for 

political office; 

d. The allegation made that the rallies manipulate and 

coerce children and schools together with extracting 

payments from teachers is factually incorrect. No 

evidence was brought forward to prove this; 

e. The reasoning .of the Court a quo, with respect, defies 

logic and all established tenets of constitutional law, 

and the Constitution of Zimbabwe itself. 

43. The Order issued by the Court a quo, was not 

established on satisfactory evidence but was based more on 

the circumstantial evidence and creative reasoning. Put 

bluntly, 3rct Respondent did not ask the Court a quo to apply 

"interpretiven reasoning in the matter. 

44. Relying on a report by the Zimbabwe Human Rights 

Commission which for all intents and purposes is outdated 

now, since it talks of events that happened in the previous 

era before November 2017 and making allegations that 

children were forced without their parents' consent to 

Page 16 of37 



attend rallies is not and was not backed by any evidence. 

Relying on pictures taken but not dated was incredible. 

Affidavits from parents, school development associations 

and independent teachers would have been required. The 

Court relied on evidence premised on conjecture and 

speculation. 

45. Is this a legitimate basis for obtaining an Interdict? 

Can the operating of the Constitution of Zimbabwe's 

provisions which allow for parents and teachers to attend 

rallies with children be suspended on evidence based on 

conjecture and speculation? 

46. The introductory remarks by the chief Justice of the 

Republic of South Africa, Honourable Mogoeng CJ, in the 

matter of Economic Freedom Fighters vs the Speaker of the 

National Assembly and Others Cases CCT 143/15 and CCT 

171/15 are pertinent. 

"[1] One of the crucial elements of our constitutional 

vision is to make a decisive break from the unchecked 

abuse of State power and resources that was virtually 

institutionalized during the apartheid era. To achieve 

this goal, we adopted accountability, the rule of law 

and the supremacy of the Constitution as values of our 

constitutional democracy. For this reason, public 

office bearers ignore their constitutional obligations 

at their peril. This is so because constitutionalism, 

accountability and the rule of law constitute the 

sharp and might sword that stands ready to chop the 

ugly head of impunity off its stiffened neck. It is 
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against this backdrop that the following remarks must 

be understood: 

"Certain values in the Constitution have been 

designated as foundational to our democracy. This 

intent means that as pillar stones of this 

democracy, they must be observed scrupulously. If 

these values are not observed and their precepts 

not carried out conscientiously, we have a recipe 

for a constitutional crisis of great magnitude. 

In a State predicated on a desire to maintain the 

rule of law, it is imperative that one and all 

should be driven by a moral obligation to ensure 

the continued survival of our democracy.uu 

Page 1 of cyclostyled Judgment 

47. It is evident that the above remarks are pertinent to 

the present case. This case is about whether: 

a} The ruling party respects Zimbabwe's Constitution. In 

particular, the ruling party's activities and rallies 

which hire school premises and property are brought into 

question and also their decision not to restrict audience 

of children brought by their parents and teachers. 

b) The legal force of a Section of the Constitution ends 

once other provisions of the same section are invoked. 

48. In the factual background, the Zimbabwe Human Rights 

Commission recommended a code of conduct with regards to 

children's attendance at rallies. This was the correct 
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position because those are policy decisions that can only 

be dealt with by the executive and legislative branches of 

the State and not by the judiciary. This is the whole basis 

of separation of powers. 

49. The doctrine of separation of powers is aptly 

demonstrated by the facts of this case as follows: 

a. the Appellant is lawfully giving effect to existing 

valid and binding constitutional provision by allowing 

children and their teachers at rallies and hire school 

property for use; 

b. the judiciary says they do not have the freedom to 

contract with schools and hire buses, 

premises for use; 

chairs and 

50. The Judiciary, the Executive and Legislature all have 

constitutional roles to play. Each must be allowed to play 

their respective constitutionally prescribed role. 

51. The Judiciary is obliged to give effect to the 

provisions of the Constitution of Zimbabwe in force at any 

time. 

52. And at 75: 

"the rule of law requires that no power be 

exercised unless it is sanctioned by law and no 

decision or steps sanctioned by law may be 

ignored based purely on a contrary view we hold. 
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53. It 

It is not open to any of us to pick and choose 

which of the otherwise effectual consequences of 

the exercise of constitutional or statutory power 

will be disregarded and which given heed to. Our 

foundational value of the rule of law demands us 

as law abiding people, to obey decisions made by 

those clothed with the legal authority to make 

them or else approach the Courts of law to set 

them aside, so we may validly escape their 

binding force." 

is clear in casu that there is a 

constitutional 

effect to. To 

provision 

interdict 

that 

the 

the Appellant 

Appellant from 

is 

so 

valid 

giving 

doing 

introduces arbitrariness to the application to the rule of 

law in Zimbabwe which threatens the very fabric of our 

Constitutional Order. 

54. It is not open, with respect, for a judicial officer 

to ignore valid and binding provisions of the Constitution 

of Zimbabwe in favor of other provisions of the same 

Constitution. Such clarity on conflating provisions can 

only be the province of the legislator to clarify. The 

Court cannot be involved in such process as it will be 

wearing the hat of the legislature, thereby throwing the 

administration of justice into an arena fraught with legal 

uncertainty. 

SECTION D : WAS THERE A PRIMA FACIE CASE IN SUPPORT OF THE 

INTERDICT? 

55. Is the Application urgent? 

Page 20 of 37 



55 .1. 

55.2. 

It is submitted that the day of reckoning in 

respect of determination of the time within which the 

1st and 2nd respondents sought to have acted is the time 

that the Zimbabwe Human Rights Commission report was 

done, which is before November 2017, nearly a year 

ago. 

Alternatively, when the campaigning for the 2018 

elections started in earnest which is February 2018 

nearly six months ago. 

55.3. In the further alternative, when the events 

pictured and documented by the 1st Respondent occurred. 

55.4. In the further alternative, when the rallies held 

55.5. 

55.6. 

55.7. 

in Masvingo in June 2018 occurred. 

Irrespective of which date this Honourabe Court 

chooses to rely on as the date of reckoning, 1st and 2~ 

respondents cannot establish urgency. They failed to 

act timeously to protect any perceived rights that 

they had. 

The matter was never urgent and ought to have 

been dismissed on this basis alone, following the 

dicta in the case summarized below. 

In any event, a lawful process may not be 

interdicted. 
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55.8. 

The meaning of urgency was articulated by Chatikobo J 

in Kuvarega v Registrar-Genera~ and Anor 1998 (1) ZLR 

188 H at 193 F in which he stated: 

"What constitutes urgency is not only the 

imminent arriva~ o£ the day o£ reckoning; a 

matter is urgent, i£ at the time the need to act 

arises, the matter cannot wait. Urgency which 

stems £rom a de~iberate or careless abstention 

£rom action unti~ the dead-~ine draws near is not 

the type o£ urgency contemp~ated by the ru~es." 

-See also Document Support Centre (Pvt) Ltd v Mapuvire 

2006 (2) ZLR 232 (H) 

The urgency in this case is self created. In this 

vein, Mathonsi J in Kuziva Tigere v Po~ice Service 

Commission HH 439/15 had the following to say: 

"Se~£-created urgency, that 

£rom de~iberate inaction 

urgency which stems 

unti~ the day o£ 

reckoning is nigh, in not the urgency 

contemp~ated by the ru~es o£ this court. A party 

that refrains £rom taking action when the need to 

do so arises on~y to dash to court at the 

e~eventh hour as i£ the subject matter has just 

arisen wi~~ be stopped dead on the tracks because 

the court wi~~ not entertain a ca~amity o£ the 

~itigant's own making." 
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55.9. In Artur Fernando Pereira Dias v Dawid Johannes 

Erasmus & 5 Others HH 144/10 Gowora J (as she then 

was) 

"Where a litigant has been aware £or some time o£ 

the existence o£ £acts or a set o£ circumstances 

that could be detrimental to his interest, it 

cannot be justified £or that party to allow those 

same circumstances to gather momentum until a 

crisis is reached and thereafter cry foul and 

demand a hearing £rom this Court on the alleged 

grounds that the matter is urgent. In such a case 

the urgency has been sel£ created. A party should 

not wait to seek relief £rom the Court until the 

eleventh hour and expect that the Court would 

grant him the indulgence o£ having his dispute 

jump the queue and be heard urgently. The urgency 

o£ the situation in my view must also be 

exhibited by equally urgent reaction on the part 

o£ the applicant." 

56. The defective certificate of Urgency 

56. 1. The certificate of urgency does not even attempt 

to deal with the urgency of the case. It does not 

relate to why the 1st Respondent took that long to file 

the application. The certificate relates to events 

that had already taken place way before and the comedy 

of errors contained in the certificate of urgency 

which is the sine qua non of an urgent application. 

The certificate does not even attempt to deal with the 

requirements of urgency as stated in the common law. 
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56.2. 

On pages 81-83 of the record, the appellant gave a 

comprehensive criticism of this certificate of 

urgency. It is for that reason that the application is 

defective. The words of Dube J in Business Corporation 

and 2 Others v ZIMRE Property Investments Ltd and 

Another HH 684/15, become apposite; 

"A legal practitioner who signs a certificate o£ 

urgency in support o£ an urgent application should not 

do so as a matter o£ course. He is expected to 

acquaint himself with the contents thereof, thoroughly 

read the certificate o£ service and satisfy self that 

the £acts o£ the matter justify the matter being dealt 

with on an urgent basis. He should not simply endorse 

his signature on without applying his mind. There is a 

tendency on the part o£ legal practitioners to simply 

endorse matters as urgent just because they have been 

asked to do so by a fellow legal practitioner. The 

mischief behind the practice o£ requiring legal 

practitioners to certify the urgency o£ matters in 

such applications was introduced to help screen 

matters and to curb abuse o£ that process. 

practitioners perpetuate that abuse 

checking it . " 

Some legal 

instead o£ 

SECTION E: THE INTERDICT 

57. The requirements of an interdict are trite: 

Zesa Staff Pension Fund v Mushambadzi SC-57-02. 

The Court stated: 
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"With regard to a temporary interdict, the 

fo~~owing must be estab~ished: 

1. a right which, though prima facie estab~ished, 

is open to some doubt; 

2. a we~~-grounded apprehension of irreparab~e 

injury; 

3. the absence of any other remedy; 

4. the ba~ance of convenience favors the 

app~icant" 

The requirements for a temporary interdict thus 

are: i) a prima facie right on the part of the 

applicant; ii) a well grounded apprehension of 

irreparable injury if the interim relief is not 

granted and the ultimate relief is granted; iii) 

the absence of any other remedy; iv) a balance of 

convenience in favour of the applicant granting 

the interim relief. 

See also Eriksen Motors (We~kom) Ltd v Protea 

Motors & Anor 1973 (3) SA 685 (A) at 691; F~ame 

Li~y Investment Company (Private) Limited v 

Zimbabwe Sa~vage (Private) Limited & Anor 1980 

ZLR 378; Durma (Pvt) Ltd v Siziba 1996 (2) ZLR 

636 (S) at 641. 
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58. Whilst questions like a prima facie right was 

established, the question that ought to be answered is 

whether the other three grounds were fulfilled. 

See: Set~oge~o v Set~oge~o, ~914 AD 221 

59. There was no proof advanced to substantiate the fact 

that there was a well grounded apprehension of injury. In 

the applicant's founding affidavit in particular pages 26-

36 no evidence or proof was advanced that the appellant 

compelled 

political 

school children and 

rallies. No evidence 

forced them 

was brought 

to attend 

before the 

Honourable Court to show that the property of schools was 

used without being hired. What should have been presented 

are affidavits by school development associations saying 

that school buses and premises were being used without 

their consent and approval. Freedom to contract is an 

intrinsic part of our law. The same schools hire out their 

buses to other people including but not limited to the 

following, the International Cricket Council which hired 

buses for the recently well attended cricket world cup 

qualifiers in March 2018, football teams which hire out 

turfs and fields for practice the national rugby team which 

used to host international matches at schools in Harare. 

Well 

Harare 

known organizations like 

International Festival 

the 

of 

recently held (HIFA) 

theatrical performances 

is not to mention 

at Harare 

Arts 

Girls 

which held 

High School. 

its 

This 

several charitable organizations, 

churches, non-governmental organizations and other 

charities which hire school buses and premises for their 

use. The appellant should not be discriminated against just 

because they are a political party. Such discrimination is 

per se unlawful. 
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60. Whilst forcing children to attend these rallies and 

teachers to contribute financial donations is wrong, there 

has to be evidence that such conduct was done by the 

appellant. A lot of mileage was given to the Zimbabwe Human 

Rights Report. But however, as was vigorously argued by the 

appellant, this report lacks balance and did not accord the 

appellant rights to natural justice. 

61. The rules of natural justice are provided for in the 

Constitution which provides protection of the law and even 

the Section which set up the ZHHRC, itself embodies the 

rules of natural justice because the constitution is a 

singular document and no single provision of the 

Constitution can be used to challenge the other. 

62. If the rules of natural justice in the Constitution 

are not obeyed such conduct by a constitutional body like 

the ZHRC will be ultra vires the Constitution and therefore 

unlawful, it is because that is as far as the people of 

Zimbabwe have deemed it. The basic point here is that no 

Court in Zimbabwe has the jurisdiction to enquire into the 

'constitutionality' or 'legality' of any provision of the 

Constitution. Furthermore, as a consequence of the 

aforegoing, no Court of law in Zimbabwe has powers to 

declare certain provisions of the constitution of Zimbabwe 

better or more dominant over the others. 

63. Is there irreparable harm? 

The 1st respondent and 2"d respondent do not deal with 

the aspect of irreparable harm adequately in their 
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papers. Without this aspect, a cause for an interdict 

cannot be sustained. Counsel will argue the following: 

63. 1. In our law of contract, freedom of contract is 

the whole mark and cardinal principle of this section 

of civil law. As long as both parties are free to 

contract and agree to certain provisions, the same are 

binding on them and the other parties at large. 

Vinculum Juris, animus contrahendi and other aspects 

have to be present and once a contract is perfecta, 

then it can be enforced. Counsel will extrapolate 

these maxims further and argue that once ZANU PF as a 

party agrees with schools to hire their property, 

including inter alia buses, school furniture and 

school premises for use then both parties are free to 

contract and the contract is binding. Sanctity of 

contract means that schools which hire out their 

premises, property and services to other individuals 

cannot be challenged. If they choose to donate these 

things to a sporting team, entertainment group or 

political party then such donation should be observed. 

Banning and discriminating against one political party 

cannot be countenanced in this new political 

dispensation. It should apply to everyone. If the 

appellant is not allowed to hire these premises then 

it should apply to everyone. What is good for the 

gander should be good for the sauce. 

63.2. For the avoidance of doubt, the appellant never 

at any point engaged in acts that are deleterious to 

children, schools, and their property as such, the 

people who have played a part in hurting children 

should bear the brunt of any Court action. 
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63.3. Lastly, the 1st and 2nd respondents did not address 

the question of balance of convenience satisfactorily. 

For the sake of brevity, the appellant who is applying 

the rule of law and tenets of constitutionality should 

not be interdicted from such lawful conduct. 

64. The appellant is following the law and most 

importantly the Constitution and observing rights as set 

out above. However, the interdict by the Court a quo seems 

to subordinate these rights to certain freedoms being 

advanced by the 1st and 2nd Respondent. Such an approach is 

tantamount to amending the Constitution to create super 

rights and minor rights. Such an approach was not with the 

Constitution and doctrine of separation of powers. 

65. The Constitution reflects the national values and 

policies. All constitutional provisions reflect such values 

and policy. When the people do not want a constitutional 

provision, they have to amend it. Such amendment is 

actioned through the Legislature upon which legislative 

authority vests. The role of the Court in a functional 

separation of powers system is to interpret the law and in 

this case, the Constitution. While it is accepted that 

there are necessary although undesirable inroads to each 

other's roles among the executive, judiciary and 

legislature, 

role is 

these cannot justify the judiciary, whose key 

interpretation of the law, ordering the 

Legislative, whose key role is law-making, to make law. 

66. The absurdity of such a position can be seen in a 

tentative reversal of the roles where Parliament forces the 
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judiciary to interpret the law and interpret it to reach a 

defined conclusion. This cannot be done as it upsets the 

very core roles of the Legislature as contrasted with the 

Judiciary. If the Constitution is viewed as insufficient, 

at best judges who are not elected and therefore not 

directly answerable to the public, can only make comments 

on what they view as insufficiency in the Constitution. The 

courts can never force legislative policy. 

67. The Supreme Court has made it clear that a Court 

cannot suspend the operation of certain statutory law. At 

most it declares it invalid and can strike it down or give 

the Legislature a chance to amend the said law by 

suspending the order of constitutional invalidity for a 

limited period as per Section 175 (6) (b) of the 

Constitution. 

The sentiments of CHIDYAUSIKU CJ in The Registrar General 

of Elections v Combined Harare Residents Association and 

Another SC7/02 are instructive. 

"The court cannot suspend the provisions of the Act 

for whatever purpose and no matter how desirable and 

plausible that might be." 

The above must apply with even more force to the 

Constitution. The jurisprudence of the Kenyan High 

Court in Bishop Joseph Kirnani & Others vs. Attorney 

general & Ors Mombasa High Court Petition No. 669 of 

2009 though not binding is also as persuasive as it is 

attractive: 
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"It is a very serious ~ega~ and Constitutiona~ step to 

suspend the operation o£ statutes and provisions. The 

Courts must wade with care, prudence and judicious 

wisdom. For the High Court to grant interim orders in 

this regard, I think one must at the inter~ocutory 

stage actua~~y show that the operation o£ the 

~egis~ative provision are a danger to ~i£e and ~imb at 

that very moment ... It is my view the princip~e o£ 

presumption o£ Constitutiona~ity o£ Legis~ation in 

(sic) i~erative £or any state that be~ieves in 

democracy, the separation o£ powers and the Ru~e o£ 

Law in genera~. Further the Courts to be ab~e to 

suspend ~egis~a tion during peace times where there is 

no nationa~ disaster or war, wou~d in my view be 

interfering with the independence and supremacy o£ 

Par~iament in its Constitutiona~ duty o£ ~egis~ating 

~aw." 

Clearly granting interdict sought would effectively run 

counter to these principles. It would allow the High Court 

to suspend the operation of what is otherwise for now, in 

the absence of an order striking it down, a perfectly valid 

law. Laws cannot get suspended merely because they have 

been challenged. They continue operating as valid laws 

until the Courts have definitely struck them down. Maybe 

the only exception would be, as was stated in the above 

Kimani case (supra), when lives are at stake, or as was 

stated in Nairobi High Court in Coa~ition £or Reform and 

Democracy (CORD) & Anor. V repub~ic o£ Kenya and 2 Others, 

Petition Nos. 628 & 630 o£ 20014: 

"where there is imminent danger to the Bi~~ o£ Rights" 
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In the case of Nyamand~ovu Farmers Association v Minister 

o£ Lands, Agricu~ture and Rura~ Sett~ement and Another HB 

19/03, the counter majoritarian dilemma was raised and is 

instructive with respect to the current application. 

"We are after a~l dealing here with the prob~em o£ 

majoritarianism in constitutional ~aw. Thus counter 

majoritarian character o£ judicial review has raised a ~ot 

controversy in the academic arena because the unaccountab~e 

nature o£ judicial inva~idation o£ statues is not easily 

reconci~ed with democratic tradition" 

68. The 

government 

amendment. 

Court cannot amend a 

functionary by way of 

The Registrar Genera~ 

Harare Residents Association & 

Chidyausiku CJ held as follows; 

statute nor force a 

mandamus to 

o£ e~ections 

Another SC 

initiate an 

v Combined 

7/02 where 

"The Court cannot suspend the provisions o£ the Act 

£or whatever purpose and no matter how desirab~e and 

p~ausib~e that might be. It is the legis~ature itself, 

and possib~y an authority proper~y de~egated, that can 

amend an act o£ Par~iament. A court cannot amend an 

Act o£ Par~iament." 

Mike Campbe~~ (Pvt) Limited & Others v The Minister o£ 

Nationa~ Security Responsib~e £or Land, Land Reform 

and Resett~ement & Another SC 49/07 Ma~aba JA (as he 

then was) held as follows, 

"Zimbabwe has a contro~~ed Constitution. Its 

provisions cannot be amended, added to or repea~ed 
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without compliance with 

formality. Dicey supra at 

controlled constitution "is 

the prescribed 

pp 118-119 says 

one under which 

special 

that a 

certain 

laws generally known as constitutional or fundamental 

laws cannot be changed in the same manner as ordinary 

l.aws." 

Section 328 (5) of the Constitution provides as 

follows, 

"(5) A Constitutional Bill must be passed, as its 

last reading in the National Assembly and the 

Senate, by the affirmative votes of two-thirds of 

the membership o£ each house." 

Any such mandamus would be against the doctrine of the 

separation of powers. The doctrine has been discussed 

in Certificate of the Constitution of the Republic of 

South Africa 1996 (4) SA 744 (CC); 1996 (10) BCLR 1253 

(CC) as follows: 

"The principle of separation of powers, on the one 

hand, recognizes the functional independence of 

branches of government. On the other hand, the 

principle of checks and balances focuses on the 

desirability of ensuring that the constitutional 

order, as a totality, prevents the branches of 

government from usurping power from one another, in 

this sense it anticipates the necessary or unavoidable 

intrusion of one branch on the terrain of another. No 

constitutional scheme can reflect a complete 

separation of powers: the scheme is always one of 

partial separation." 
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69. It is by now axiomatic that the doctrine of separation 

of powers is part of our constitutional design. See 

GLenister v President o£ the RepubLic o£ South Africa & 11 

Others 2009 (1) SA 287 (CC); 2009 (2) BCLR 136 (CC). 

70. The judgment of the ConstitutionaL Court o£ South 

Africa, in NationaL Treasury and 

Urban ToLLing and Others 2012 (6) 

Others v Opposition 

SA 223 (CC), supra, 

to 

at 

paragraph (63) cited with approval the following passage in 

the case of Doctors £or Life InternationaL v Speaker o£ the 

NationaL AssembLy and Others 2006 (6) SA416 (CC), 2006 (12) 

BCLR1399; 

"Where the Constitution or vaLid LegisLation has 

entrusted specific powers and £unctions to a 

particuLar branch o£ government, Courts may not usurp 

that power or £unction by making a decision o£ their 

preference that wouLd frustrate the baLance o£ power 

impLied in the principLe o£ separation o£ powers. The 

primary responsibiLity o£ a Court is not to make 

decisions reserved £or or within the domain o£ other 

branches o£ government, but rather to ensure that the 

concerned branches o£ government exercise their 

authority within the bounds o£ the Constitution. This 

wouLd, especiaLLy be so where the decision in issue is 

poLicy-Laden as weLL as poLycentric." 

71. Any attempt to force the Minister's hand would have 

the effect of usurping the roles of the Executive and the 

Judiciary. The only avenue one can challenge the provisions 

of the constitution is where an avenue of such challenge is 

provided for by the same Constitution. For instance Section 
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167(4) (d) of the South African Constitution, 1996, provides 

that; 

" 
(4) Only the constitutional Court may-

(a) decide disputes between organs of state in the 

national or provincial sphere concerning the 

constitutional status, powers or functions of any 

those organs of state; 

(b) decide on the constitutionality 

or provincial Bill, but may do 

of parliamentary 

so only in the 

circumstances anticipated in section 79 or 121; 

(c) decide applications envisaged in section 80 or 

122; 

(d) decide on the constitutionality of any amendment 

to the Constitution." 

72. The import of Section 167(4) (d) of the South African 

Constitution is that the constitutionality of amendments to 

the Constitution are exclusively decided by the 

Constitutional Court. For this section to be activated 

there must be a proposed amendment to the constitution in 

existence whose constitutionality is then tested by the 

Constitutional Court. 

73. On the contrary, the Zimbabwean Constitution does not 

have a similar provision allowing a challenge on a 

provision of the constitution and short of it is the 

legislature who have the powers to amend the constitution 

and the Executive and the Courts have no such powers. 

74. The 

conferred 

inherent 

to it 

powers of 

in terms of 
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Constitutional Court to develop customary law and common 

law only. This Court does not have powers to develop let 

alone amend the provision of the Constitution or order 

relief that subordinates certain parts of the Constitution 

to other parts therefore creating super rights and minor 

rights. Reform of the Constitution is a political act that 

cannot be revised by the judiciary. All the judiciary can 

do is to show the problems and leave the legislature to 

play its role. 

SECTION F: CONCLUSION 

For the above reasons, the Appellant prays that the Appeal 

be allowed with the 1st and 2nd respondent to pay the costs, 

including the costs of the Appeal. 

DATED AT HARARE THIS 18TH DAY OF JULY 2018. 

TO: THE REGISTRAR 

MUSHANGwE AND COMPANY 

Appellant's Legal Practitioners 

5~ Floor, Coal House 

No. 17 N. Mandela Ave/L. Takawira St 

HARARE [NM/nm/43/41] 

Supreme Court of Zimbabwe 

HARARE 
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AND TO. 

And To: 

MTETWA & NYAMBIRAI 

1st & 2nd Respondents' Legal Practitioners 

HARARE (Mr. D. Coltart) 

MINISTER OF PRIMARY AND SECONDARY EDUCATION 

3rct Respondent 

C/0 Civil Division 

AG's Office 

HARARE 
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