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ZJMaABWE

Opposed Application

MUTEMA J:

The applicant herein (Matambanadzo), st anding on a ZANU-PF ticket in

the harmonised elections held on 31 July, 2013 for the Kwekwe Central Constituency, beat the
respondent herein (Chebundo} who was standing on an MDC-T ticket.
Aggrieved by the electoral outcome, Chebundo filed an electoral petition under cover of
case number E. C 34/13 seeking the following relief:

"1.
2.
3.
4.

lt is declared that Respondent was not duly elected as a member of the House of
Assembly for Kwekwe Central Constituency in th e Harmonised Elections of 2013;
The parliamentary seat for Kwekwe Central Constituency be and is hereby
declared to be vacant.
That the Zimbabwe Electoral Commission set a date for the election within 10
days of this order.
The costs of this Petition be borne by Respondent."

The petition was set down for hearing on 2 December, 2013 but Matambanadzo
was in default consequent upon which a default judgment was granted against him .
On 4 December, 2013 Matambanadzo filed two appli cations, viz for rescission of the
default judgment alluded to supra under cover of case number E.C 35/13 and an urgent
chamber application under cover of case number E.C 36/13 see king stay of the execution of the
default judgment pending disposal of the application in EC 35/13. On 5 December, 2013 MOYO
J. granted the provisional order staying the execution.
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March 17 of 201
provisional order. On tha -""'""..,....~~.u..~.~..LLW.li<.L.ol-W~~~·
36/13, E.C. 35/13 and E.C. 34/13 be consolidated and heard simultaneously for expediency and
as a cost saving measure. This was done. After hearing argument from both counsels the Court
reserved judgment in respect of each matter. Herewith are the respective judgments.

RE: EC 36/14
Despite parties having raised numerous issues in their Heads of Argument these were
narrowed down to two real issues at the hearing, namely;
(1)

whether the interim relief is couched in the same manner as the final order which
applicant seeks confirmation of and if so, the appl ication be dismissed on that basis; and

(2)

whether there are prospects of success in the application for rescission of the default
judgment.
The first issue raised by respondent need not detain me as it should be dismissed off

hand as mere sophistry. The provisional order is worded thus:
" FINAL ORDER SOUGHT

1.

That you show cause to this Honourable Court why a final order should not be
made in the following terms:
(i)
That the execution of the order granted in case number EC 34/13 be and
is hereby stayed.
(ii)
That costs be in the cause.

INTERIM RELIEF GRANTED
IT IS HEREBY ORDERED THAT:1.
The order granted by thi s Honourable Court on th e 2nd of December 2013 be and
is hereby stayed pending the finalisation of the matter in E.C 35/13."
The respondent contended that a read ing of both ord ers shows that he interim order
bas the same effect as that of the final order. Nothing can be further from the truth . While the
·nterim relief sought stay of execution of the default judgm ent pending finalisation of the
application for rescission of the judgment filed in EC 35/13 the final order seeks stay of
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costs be in the cause presupposes that EC 34/13 has to be revi sited and disposed of. lt cannot
therefore be correct to aver that the wording of the respective orders mean the same or seek
the same final relief.
The second issue raised, viz existence or otherwise of prospects of success in the
application for rescission of the default judgment requires closer scrutiny but with the caveat
that the court need not delve too deeply into this enquiry lest it prematurely strays into the
merits of the application in EC 35/13 wherein the merits and demerits thereof must be distilled.
Essentially the respondent's contention is that applicant was in wilful default by virtue
of some kind of vicarious liability stemming from the alleged negligence of his correspondent
attorneys to wit Mudenda Attorneys who received the Notice of set down and Heads of
Argument but failed to appraise applicant's instructing attorneys Masawi and Partners
accord in gly.
Respondent simply cited case authority wherein the sins of the legal practitioner were
visited upon the client without stating what the facts in those cases were and comparing them
with what transpired in the instant case to show if they fall on all fours. Surely each case stands
or falls on its own facts and that principle- if ever it qualifies as such- of punishing a litigant for
the shortcomings of his/her legal practitioner cannot enjoy gen eral strict liability application!
This and the other rung of the argument that in E.C 34/ 13 applicant filed his Heads of
Argument two days out of the ten days required by the High Court Rules and that the filing of
preliminary arguments minus the merits is fatal clearly do not find prima facie favour with what
must be the correct legal position.

Without pre-judging th e other applications I am not

persuaded that there was merit in opposing this current applicat ion by the respondent.
In the event, the provisional order be and is hereby co nfirmed with costs being in the
cause.

RE: EC 35/13
This is the application for rescission of the default judgment.
3
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attorneys' alleged negligence.

Common cause are these facts:
When the respondent filed and served his petition in EC 34/ 13 the applicant duly filed his
Notice of opposition. Both parties filed and served their Heads of Argument. Respondent's
Heads of Argument were served upon the applicant's correspondent attorneys. Subsequently,
the Notice of set down for 2 December, 2013 was received by Mandy Mpofu, a secretary at

Mudenda Attorneys- applicant's correspondent attorneys - on 25 November, 2013. However,
for reasons explained in the supporting affidavits of Caroline Mudenda and Mandy Mpofu, the
Notice of set down did not find its way to applicant's instructing attorneys. The result was nonappearance on 2 December, 2013 and the consequent default judgment.
Applicant says he only got to know about the default judgment on

3rd

December, 2013

when he read an article to that effect in the Newsday newspape r.
Now, the meaning of the term wilful default was aptly put by MURRAY C.J in Newman

(Pvt) Ltd v Marks 1960 (2) SA 170 (SR) at 173 A-D where he stated the principle as follows:
"The true test, to my mind, is whether the default is a deliberate one that is, whether a
Defendant, with full knowledge of the set down and th e risk attendant on his default,
freely takes a decision to refrain from appearing---."
Regarding whether a default judgment shou ld be rescinded the factors which the court
will consider are:
(a)

the reasonableness of the applicant's explanation for th e default;

(b)

the bona fides of the application; and

(c)

the bona fides of the defence on the merits and wheth er it carries some prospects of

success. See:
(1)

Stockil v Griffins 1992 (1) ZLR 172(5)

(2)

Roland and Another v Mcdonald 1986 (2) ZLR 216 (S)
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good and sufficient cause to have th

I shall proceed to deal with

t he above three requirements/factors seriatim.

AD REASONABLENESS OF APPLICANT'S EXPLANATION FOR THE DEFAU LT
Over and above to what has been stated supra regarding applicant's explanation for the default
which explanation has not been refuted save to allege that the negligence of Mudenda
Attorneys should be visited upon applicant, the supporting affidavits of Caroline Mudenda and
Mandy Mpofu do corroborate that explanation. Ms Mudenda says from 19-26 November, 2013
she was not in the office as her son was indisposed. The last co rrespondence she had been
aware of regarding this petition was a blank notice of set down she had received dated 6
November, 2013 (annexure "C").

Indeed the annexure reveals that she signed for it but

although it does bear the signature and date stamp of the registrar of the Electora l Court it is a
blank notice of set down.

She surely could not have been expected to transmit it to the

applicant's instructing attorneys!
Mandy Mpofu's supporting affidavit acknowledges receipt of the correct notice of set
down dated 21 November, 2013 which she signed for on 25 November, 2013 when Ms
Mudenda was out of office. She did attempt to send it to applicant's in structing attorneys on
the same date via Fedex. She actually completed the consignment note but Fedex advised her
that the law firm's account had been suspended on 21 November, 2013 due to non-payment.
She then foolishly put the envelope in her car's dashboard and forgot about it. She only
recalled its presence in the dashboard on 3 December, 2013 following Ms Mudenda's quizzing
her about it.
The foregoing explanation is self-evidently clear that it cannot be said that applicant was
in wilful default as defined in Newman's case supra.
reasonable explanation for the default.

Applicant has therefore preferred a

lt would be unfair and unjust to visit this kind of

negligence by Mudenda Attorneys upon the applicant.
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3 December, 2013 applicant

got to know about it. On 4 Decembe , 0'13-a-ffpll'r:mlfrh;cl-ttrfs-af>plication . This shows that he
acted swiftly to protect his interests. The application is a serious one or bona fide and not
simply meant to delay the inevitable.
lt is not designed to seek the Court's sympathy without basis. Coupled with the aspect
of the bona fides of the applicant's defence, I am constrained t o accept that the application is

bona fide.

Respondent merely alleged that the application is not bona f ide without even

attempting to lay a basis for such allegation .

BONA FIDES OF THE DEFENCE/PROSPECTS OF SUCCESS
Applicant, I am constrained to hold, has managed to demonstrate that he has high
prospects of success in EC 34/13 as shown in the notice of opposition and Heads of Argument
wherein he raised preliminary points of law which, if proven, would render the petition a
nullity. If given the opportunity to argue he might show that Ch ebundo did not comply with the
requirements firstly of section 169 of the Electoral Act in that he did not serve the petition
with in the time prescribed. Chebundo even concedes in his opposing affidavit that it was an
oversight on his part.
Also, Matambanadzo alleges that Chebundo did not com ply with Rule 21 (b) (c) and (g)
of the Electoral (Applications, Appeals and Petitions) Rules 1995 Statutory Instrument 74A of
1995. While Chebundo argues that these Rules are obsolute M atambanadzo argues that the
case of Tracy Mutinhiri v Jeremiya Chiwetu ECH 11-2103 held t hat the Rules are still applicable
and failure to comply with them renders the petition a nullity. If given the opportunity to argue
these points Matambanadzo might be able to persuade t he Court to subscribe to his
averments.
Again , while Chebundo argues that Matambanadzo file d hi s notice of opposition in EC
34/13 out of the ten day period stipu lated by the High Court Rules, the latter argues that this
Court is bound by its own rules and Rule 25 as read w ith Rul e 23 provides for the time limit
within which to file a notice of opposition which is fourteen days.
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cited points of law in EC 34/13 there exists the prospects that ii'e"'rrrrght-succeed . His defence is
therefore bona fide and prospects of succeeds accordingly high.
In the event, on the totality of the foregoing findings, th is is a proper case wherein the
court should grant the application for rescission of the default judgment granted on 2
December, 2013 with costs being in the cause and it is accordingly so ordered .

RE: EC 34/13
This is the penultimate round of the three- stage judgment on this matter wherein Chebundo as
petitioner seeks the setting aside of the Kwekwe Central Const ituency 2013 National Assembly
election result in which he w as the runner up to Matambanadzo who was declared the winner.
The gravamen of Chebundo's grievance is that
"the election was marred by intimidatory practices and corrupt practices that ultimately
influenced the outcome of the election result altogether. The Petitioner further
intimates that the failure by the Zimbabwe Electoral Commission to provide the voter's
roll timeoulsy created an atmosphere that was not conducive for a free and fair
election. The possibility of tampering with the same cannot be discounted. This is
coupled with the fact that counterfeit voter registration slips were discovered during the
course of the election.
The respondent (Matambanadzo) raised two points in limine which if upheld would
dispose of the electoral dispute between the parties. The preliminary points are these:
(1)

Chebundo fell foul of section 169 of the Electoral Act in that he served his petition
outside the 10 day prescribed period following presentatio n of the petition ; and

(2)

Chebundo did not comply with Rule 21 (b) (c) and (g) of the Electoral (Applications,
Appeals and Petitions) Rules, 1995, Statutory Instrument 74A of 1995 in that he did not
respectively state the date on which the polling took place, the date on which the
election result w as announced and the exact relief sought.
I now deal with those points in limine. Regarding the fi rst point section 169 of the Act

provides
"Notice in writing of the presentation of a petition and of the names and addresses of
the proposed sureties accompanied by a copy of the peti t ion, shall, within ten days after
7
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personally or by leaving he same ~dst~'E ~ er u§1t'al or last known dwelling or place of
business." (emphasis sup 1
Mr Hlabano argued that the petition was, according to the Deputy Sheriff 's return of
service filed of record, served within the prescribed ten day period and not two days out of
t ime as alleged by respondent.
The return of service alluded to supra shows that the petition was served on 26 August,
2013 and not the 28 August, 2013 alleged by the respondent. lt having been presented on 16
August, 2013, I find that the petit ion was therefore served within the stipulated ten day period.
In the event section 169 of the Act w as not breached as the respondent alleges. Accordingly
the first point in limine holds no w ater and is dismissed.
As regards the second point in limine Mr Hlabano argu ed that Rule 21 of Statutory
Instrument 74A of 1995 does not apply because the statutory instrument is absolute. This was
a blanket and bare submission on his pa rt. No legal basis to su bstantiate the submission was
quoted . The same argument was thoroughly exhausted by BHUNU J in Tracy Mutinhiri v
Jeremiya Chiwetu; Wi/son Makanyaire v Temba Mliswa ECH 11-2013 and I am, with respect, in

full agreement with the reasoning therein and the conclusion arrived at, viz "For the foregoing
reasons I come to the conclusion that the Electoral Court Rules under Statutory Instrument 74A
of 1995 are valid.

Having come to that conclu sion I cann ot but take heed of Bennion's

instructive words of wisdom in his book Interpretation of statutes, 1984 at page 125 where the
learned author says:
"A rule binds but a principle guides. Thus if an Act incorpo rates a rule, it makes that rule
binding in relation to the purpose of the Act. But if it attracts a principle it leaves scope
for flexible application."
By logical deduction the Electoral Act [Chapter 2:13]
incorporates the Electoral Court Rules 1995. For th at reason alone a petitioner is
obliged to render strict compliance with the Rules fail ure of which the Court has no
option but to invalidate the petition. The Electoral Cou rt being a creature of Statute is
strictly bound by the four corners of the enabling Act."
In the instance case, has there been any failure by Chebundo to comply with Rule 21 as
alleged?
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21. An electoral petition shall generally be in the form of a court application and shall
state(a)
The date on which polling took place in the election concerned; and
(b)
The date on which the result of the election was announced in terms of section
(c)
66 of the Act; and
(d)
(e)

(f)
(g)

The exact relief sought by the petitioner."

The first complaint in the second point in limine is that Chebundo did not state in the
petition the date on which the polling took place in the election concerned in violation of Rule
21(b) supra. Chebundo's reply is that he did mention that dat e in paragraph 4 of his Founding
Affidavit.
I find Chebundo's reply to be sheer sophistry amounting to an afterthought.

These

provisions of Rules must be stated in the document titled "Election Petition" and not in the
Founding Affidavit.

lt is ironic that in his Election Petition, Chebundo did state the other

requirements but omitted to state the polling date. He therefore did not comply with Rule 21
(b) of Statutory Instrument 74A of 1995.
He also did not comply with the provision of Rule 21(c) - he did not state the date on
which the result of the election was announced. He conceded that he did not comply with this
requirement, which constitutes the second complaint raised in the second preliminary point.
As regards the third complaint in that second preliminary point, viz of not complying
with Rule 21 (g) by not stating the exact relief sought (emphasis sup plied), in his election
petition he seeks this relief:
"wherefore the Petitioner seeks the setting aside of th e Kwekwe Central Constituency
2013 National Assembly Election results and a declaration of the seat thereof as vacant
and costs of suit."
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pet ition. If the court sets aside the result and declares the seat vacant and awards costs of suit
what then happens? Should that state of affairs remain so forever? I find it puerile to argue in
an an swering affidavit that the relief sought is clear and the course of action to be followed
t hereafter is provided for statutorily. The relevant adjectival law stipulates not that the relief
sought be clear and the course of action to be followed thereafter is provided for statutorily. lt
stipulates that the relief sought be exact!
lt goes without quarrel th en that the petition does not comply with the format laid
down in Rule 21 of the Electora l Court Rules, paragraphs (b), (c) and (g) thereof.
During the hearing Mr Gijima broached a novel prelimi nary point viz that th is petition
should no longer be heard by virtue of not having complied wi th section 182 of the Act since
the required six month period within which an electoral petition must be determined has
lapsed . He interpreted the word determined to mean finalised. Although this is a point of law
which can be raised at any stage I have not been persuaded th at that interpretation is correct
on account of the fact that this petition was affected by the va rious interlocutory applications
launched not by the petitioner but by the respondent. The resu lt of such interpretation of the
law would wrought an absu rdity not contemplated by the fram ers of the statutory provision .
Chebundo flung the argument th at Mambanadzo' s Notice of opposition was filed out of
time and did not contain any submissions on the merits therefore there was no opposition to
his petition. I must say this constitutes a simplistic approach to t he whole matter because there
was no need to even respond to a nullity. In the eyes of the law there was no petition before
the court to talk about for want of compliance with the mandatory provisions of Electoral Rules.
In the event it is ordered as follows:
L

That the electoral petition fi led by the petitioner is de cl ared a nul lity, void and of no
force or effect for w ant of compliance with Rule 21 of th e Electoral Rules 1995;

2.

That the petition in EC 34/ 13 be and is hereby dismissed with costs.

3.

That Masango Matambanadzo be and is hereby declared t o be the duly elected Member
of Parliament for Kwekwe Central Constituency in the Nation al Assembly Elections held
on 31 July, 2013;
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4.

That the registrar be and is hereby directed to proceed in terms of section 171(3) (a) of
the Electoral Act [Chapter 2:13].

Garikayi and Company, petitioner's legal practitioners
F. G. Gijima and Associates, respondent's legal practitioners

0

11

